ARMED SERVICES BOARD OF CONTRACT APPEALS

Appedl of --

)
)
TRW Inc. )  ASBCA No. 51003
)
Under Contract No. FO4701-86-C-0022 )
APPEARANCES FOR THE APPELLANT: John W. Chierichella, Esg.
Jonathan S. Aronie, Esq.
Fried, Frank, Harris, Shriver
& Jacobson
Washington, DC

Pauline E. Waschek, Esq.
TRW Inc.
Redondo Beach, CA

APPEARANCES FOR THE GOVERNMENT:  COL John M. Abbott, USAF
Chief Trial Attorney
Thomas B. Pender, Esq.
Thomas C. Allen, Esq.
CAPT John M. Naylor, USAF
Trial Attorneys

OPINION BY ADMINISTRATIVE JUDGE HARTY
ON CROSS-MOTIONS FOR PARTIAL SUMMARY JUDGMENT

The subject contract between TRW Inc. (TRW) and the Air Force was partially
terminated for the convenience of the Government. This appeal arises from the
contracting officer’ s unilateral determination of a termination settlement amount. Two
Issues are involved in the appeal: first, the value of hardware and services delivered to
TRW by a subcontractor, McDonnell Douglas Corporation, as of the partial termination
for convenience; and second, the percentage of profit that the Air Forceis entitled to
claim in calculating the profit credit due for the subcontracted work. Only entitlement is
before us. The parties have characterized the second issue as a quantum issue.

The Air Force has moved for summary judgment on the first issue. It argues that
under Federal Acquisition Regulation (FAR) 49.202(a), no profit can be awarded for
material or services “which, as of the effective date of the termination, have not been
delivered by the subcontractor.” It claims that under its interpretation of the subcontract
the value of the deliveries at time of termination was $23,497,324 and on that basis the



termination contracting officer (TCO) determined the Government was entitled to a profit
credit of $14,242,250 from TRW on the subcontract work.

TRW hasfiled a cross-motion for summary judgment on the first issue on the
ground that the TCO and TRW had mutually agreed after negotiations that the profit
credit due the Government would be $3.25 million, but that a Termination Settlement
Review Board (TSRB) unreasonably refused to endorse the agreement. It assertsthat, in
any event, and apart from the applicability of FAR 49.202(a), under a correct
interpretation of the subcontract the delivered value was at least $92 million, which would
fully support a $3.25 million credit. TRW also argues that the Air Force erroneously
failed to determine the delivered value of certain data items on the ground that they were
not separately priced.

Because the material facts are not in dispute and we conclude the Air Forceis
entitled to judgment as a matter of law on the contract interpretation question presented,
we grant its motion, and deny TRW’ s motion, with one exception. In the context of a
termination settlement, TRW is entitled to profit on dataitems that were delivered but not
separately priced, if areasonable value can be placed on the items.

STATEMENT OF UNDISPUTED MATERIAL FACTS

The Contract

The Air Force and TRW entered into Contract No. FO4701-86-C-0022, effective
30 July 1987. TRW was required to fabricate Defense Support Program Spacecraft 0018
- 0022 (DSP satellites) for atotal price of $743,476,924.14. (R4, tab 2a) The portions of
the prime contract relevant to this appeal were on afixed-price-incentive-fee basis
(complaint and answer, 1 8).

The contract incorporated by reference the following relevant Federal Acquisition
Regulation (FAR) clauses: 52.233-1 DISPUTES (APR 1984) ALTERNATE 1 (APR 1984)
and 52.249-2 TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-PRICE)
(APR 1984) (R4, tab 2a at 104-1044).

The TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-PRICE)
clause provided, in pertinent part:

(e) ...[T]he Contractor and the Contracting Officer
may agree upon the whole or any part of the amount to be
paid because of the termination. The amount may include a
reasonable allowance for profit. . . . Paragraph (f) below shall
not limit, restrict, or affect the amount that may be agreed
upon to be paid under this paragraph.
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(f) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the
termination of work, the Contracting Officer shall pay the
Contractor the amounts determined by the Contracting Officer
asfollows, but without duplication of any amounts agreed on
under paragraph (e) above:

(1) The contract price for completed supplies or
services accepted by the Government . . .

(2) Thetota of-

(i) The costsincurred in the performance
of the work terminated . . .

(iii) A sum, as profit on subdivision (i)
above, determined by the Contracting Officer under 49.202 of
the Federal Acquisition Regulation, in effect on the date of
this contract, to be fair and reasonable; . . .

The Subcontract

On or about 6 August 1987, TRW and McDonnell Douglas Corporation,
McDonnell Douglas Electronic Systems Co. (MDC, MDESC, MDA, or subcontractor)
entered into Subcontract No. D62103GP6S for the Defense Support Program Laser
Crosslink Subsystem (LCS). The subcontract was effective 1 October 1986. (R4, tabs
2e, 2f) The LCSwasto be imbedded in the DSP satellites and was intended to provide
laser communi cations between satellites (R4, tab 1 at 1). TRW was identified as “the
Buyer” and MDC was identified as “the Seller,” “the Contractor,” or “the Subcontractor.”
The subcontract was composed of two segments. Segment | consisted of LCS Nos. 1-4;
and Segment |1 consisted of LCS Nos. 5-8. (R4, tab 2e at 200002-200003) Only
Segment Il isat issuein this appeal. The portions of the subcontract relevant to this
appeal were on afirm-fixed-price basis (R4, tab 2e at 200016). The subcontract was
signed by TRW'’ s vice president and general manager for the Space & Technology Group,
Military Space Systems Division. MDC'’s signature block is blurred, but the signature
appears to be that of MDC’ s director of contracts. (R4, tab 2e at 200046)

Key Subcontract Provisions

ARTICLE | was entitled Scope OF WORK. Paragraph A of ARTICLE | provided:
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The Seller, as an independent contractor and not as an agent
of the Buyer, shall, in conformance with the Terms and
Conditions more particularly set forth herein, provide the
necessary personnel, material and facilities and do all things
necessary and/or incidental to the furnishing and delivery to
the Buyer of the supplies and services set forth herein, al in
accordance with the below listed specifications and other
requirements applicable thereto and referenced therein:
Statement of Work for Production of Laser Crosslink

Defense Support Program, 35.86.511-300 dated 11 November

1986.

(R4, tab 2e at 200008)

Paragraph B of ARTICLE | provided: “The supplies and servicesto be furnished

shall be:”

Item No.

01

02

03

Description

GFY 1987 Economic Order Quantity: The Seller shall furnish
all necessary supplies and services required to identify, plan,
purchase and control procurement of long-lead materials and
subassemblies and perform fabrication and assembly at the
subsystem level to realize Economic Order Quantity (EOQ)
benefits necessary to support production of Laser Crosslink
Subsystem (LCS) No. 5-8 and Laser Crosslink Subsystem Test
Sets (LCSTS) No. 4, 5 and 6 in accordance with the Statement
of Work identified in Article | except for tasks in paragraphs
3.3and 34.

GFY 1988 Economic Order Quantity: The Seller shall furnish
all necessary supplies and services required to identify, plan,
purchase and control procurement of long-lead materials and
subassemblies and perform fabrication and assembly at the
subsystem level to realize Economic Order Quantity (EOQ)
benefits necessary to support production of Laser Crosslink
Subsystems (LCS) No. 5-8 and Laser Crosslink Subsystem Test
Sets (LCSTS) No. 4 and 5 in accordance with the Statement of
Work identified in Article | except for tasks in paragraphs 3.3
and 3.4.

GFY 1989 Economic Order Quantity: The Seller shall furnish
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Billing Price

$27,704,228

$52,936,259

$13,533,759



05

06

07

12

12A

all necessary supplies and services required to identify, plan,
purchase and control procurement of long-lead materials and
subassemblies and perform fabrication and assembly at the
subsystem level to realize Economic Order Quantity benefits
[n]ecessary to support production of Laser Crosslink
Subsystems (LCS) No. 7 and 8.

Laser Crosslink Subsystem (LCS) 5 and 6 and Laser Crosslink  $40,637,547
Subsystem Test Sets4 and 5: The Seller shall furnish all

necessary supplies and services required for the fabrication,

assembly, integration, test and performance verification of

Seller produced equipment in accordance with the Statement of

Work identified in Article | except for tasks in paragraphs 3.3

and 3.4.

GFY 1990 Economic Order Quantity: The Seller shall furnish  $ 5,650,372
all necessary supplies and services required to identify, plan,

purchase and control procurement of long-lead materials and

subassemblies and perform fabrication and assembly at the

subsystem level to realize Economic Order Quantity (EOQ)

benefits necessary to support production of Laser Crosslink

Subsystems (LCS) No. 8.

Laser Crosslink Subsystem (LCS) 7: The Seller shall furnish $10,416,336
all necessary supplies and services required for the fabrication,

assembly, integration, test and performance verification of

Seller produced equipment in accordance with the Statement of

Work identified in Article | except for tasks in paragraphs 3.3

and 3.4.

Laser Crosslink Subsystem (LCS) 8: The Seller shall furnish $ 4,870,982
all necessary supplies and services required for the fabrication,

assembly, integration[,] test and performance verification of

Seller produced equipment in accordance with the Statement of

Work identified in Article | except for tasks in paragraphs 3.3

and 3.4.

Firm Fixed Price Hardware Modification:

Test Set Modification ECP's TS2-001 thru -004 in Supportof $ 19,000
Engineering LCSTS. (Fully Funded)
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12B

12C

12D

12E

12F

12G

13

14B

Test Set Modification for IRIG “B” Synchronization Effort.
(Fully Funded)

Laser Radiator Panel Heater Harness Extension (Fully Funded)
Protective Connector Covers per ECP LCS-002 (Fully Funded)

Leading Edge Trigger Modification per ECP TS2-009 (Fully
Funded)

TOMI #2 Drive Capability per ECP TM2-001 (Fully Funded)
SITS Interface Drawer Modification per ECP TS2-011

Kodak Storage & Protection of Critical STE (SOW Para. 3.3.9)
(Fully Funded)

DSP-LCS Spare Laser Shipping Container (SOW Para.
3.2.24.2) (Fully Funded)

$

$

27,313

20,828
12,500

7,257

3,040
TBD

76,393

255,010

Thetotal billing price for these items is $156,170,824, which equals the grand total of the
progress payment liquidation schedule at Exhibit B, which is discussed infra. (R4, tab 2e
at 200008-200016) The Statement of Work paragraphs 3.3 and 3.4 referenced in some of
the above items described tasks related to “Integration of LCSTS #4 and LCS #4 through
#8" and “ Special Studies and Analysis’ which are not at issue in this appeal (R4, tab 2f at
200207-200213).

part:

The supplies and services required to be delivered to
the Buyer shall be delivered in accordance with the delivery
schedule set forth in the Statement of Work incorporated
herein by referencein Article | above. ...

ARTICLE Il - PERFORMANCE AND DELIVERY SCHEDULE provided, in pertinent



Applicable only to SOW Attachment Il Items 1a and
7a Eachof LCSTest Set No. 4 (Item 1a) and LCS Test Set
No. 6 (Item 7a), shall be delivered in place by MDESC, for
use by MDESC as Buyer-owned property in the performance
of the Subcontract effort. . ..

(R4, tab 2e at 200031)

ARTICLE VIII - PACKAGING AND DELIVERY provided, in pertinent part:

Shipment of al deliverable items shall be F.O.B.
Buyer’sfacility, freight prepaid by the Seller. . ..

The clause included two shipping addresses for TRW in Redondo Beach, California, one
for hardware items and one for non-hardware items. (R4, tab 2e at 200032)

ARTICLE IX - REPORTS provided: “The Seller shall furnish Reports, data and other
Documentation as set forth in the Statement of Work incorporated herein by reference in
Articlel” (R4, tab 2e at 200033).

The Statement of Work (SOW), entitled STATEMENT OF WORK FOR FOLLOW-ON
PrRODUCTION OF LASER CROSSLINK DEFENSE SUPPORT PROGRAM, referenced in Articles
[, I, and X, provided, in pertinent part:

1.1 PURPOSE

This Statement of Work (SOW) defines the tasks
required for the follow-on production phase of the Laser
Crosdlink Subsystem (LCYS).

1.2 SCOPE OF WORK

The Subcontractor shall provide necessary
management, labor, facilities and materials (except as
specified herein to be furnished by either the U.S.
Government or Buyer) and do al things necessary or
incidental in the performance of the effort required by this
Statement of Work to provide the equipment and services
specified in Attachment Il and the documentation specified in
Attachment I11 herein.



1.4 DELIVERY SCHEDULE

Delivery of the required items shall be in accordance
with Attachment Il herein. Delivery of documentation shall
be in accordance with Attachment 111 herein.

1.5 LASER CROSSLINK TERMS

1.5.1 Configured End Items (CEIl)

Configured end items are the items to be delivered in
accordance with Attachment I1.

1.5.2 Configured Items (Cl)

The following items are defined as configured items:

1) Power Regulator Assembly

2) Imaging Optics Assembly/Gimballed
Telescope Assembly

3) Laser Assembly

4) Wide Field Detector

5) Narrow Field Detector

6) Acquisition and Tracking Electronics

7) Communication Electronics

8) LCS Structural Assembly

3. TASKS

3.1 PROJECT MANAGEMENT, ADMINISTRATION
AND CONTROL

[ This section of the SOW detailed the tasks required of
the subcontractor for the management, administration, and
control of the program. It required the subcontractor to do
things such as. conduct monthly project manager’s reviews,
prepare and submit monthly program schedules, prepare and
submit Performance M easurement Status Reports and
Contract Funds Status Reports, conduct Contractual Status



Reviews and Technical Status Reviews, and several other
specified tasks.]

3.2 MATERIAL PROCUREMENT, MANUFACTURING,
ASSEMBLY AND TESTING

[ This section of the SOW required the subcontractor to
perform such tasks as: procure materials required to fabricate,
assemble, and test the deliverable items; conduct inspections
on all Cls; maintain a configuration management program;
submit monthly failure summary reports; conduct a test
program in accordance with the requirements of the Buyer
approved specifications, test plans, procedures, and applicable
documents; conduct acceptance testing for all Cls and prepare
areport for each test; perform all LCS integration tasks;
conduct L CS CEIl performance verification and acceptance
testing and prepare areport for each acceptance test; update
specified manuals; and several other specified tasks.]

4.0 DELIVERABLE ITEMS
4.1 END ITEMS

Delivery of the required end items shall bein
accordance with Attachment 11 of this Statement of Work.

4.1.1 Shipin Place Deliverable Items

All ship in place deliverable items are referenced with
Attachment |1 of this SOW and are deliverable to MDESC as
Buyer-owned property in “AS IS’ condition.

4.2 SPARES

Delivery of required spares shall be in accordance with
Attachment |1 of this Statement of Work.

4.3 DELIVERABLE DOCUMENTATION

The Subcontractor shall prepare and deliver
documentation in the quantities and to the delivery schedules
specified in Attachment 111, the Subcontractor Data
Requirements List (SDRL).



5.0 PREPARATION FOR DELIVERY

The subcontractor shall be responsible for the
preservation, packaging and packing of all itemsto be
delivered under terms of this contract.

(R4, tab 2f at 200166, 200173-215)

The SOW’S ATTACHMENT Il, DELIVERY SCHEDULE provided, in pertinent part:

ATTACHMENT II
DELIVERY SCHEDULE

(See Article Il of Schedule-Performance and Delivery Schedule)

l. Deliverable Hardware

Item Description Quantity Not Later
Than

la LCSTest Set (LCSTS) No. 4, 77GO00004-1001 1 01 Dec 1990

1b. (Reserved)

lc. Telescope Optical Measurement Instrument (TOMI), 1 01 May 1990
77G034004-1001

2a. LCSNo. 5, C 321209-1 1 25 Apr 1993

2b. (Reserved)

2c. Protective Cover Set, 77GO00005-1001, -1003 1 Same as 2a

2d. (Reserved)

3a LCSNo. 6, C 321209-1 1 31 Dec 1993

3b. (Reserved)

3c. Protective Cover Set, 77GO00005-1001, -1003 1 Same as 3a

3d. (Reserved)

4a. LCSNo. 7, C 321209-1 1 27 Jun 1994

4b. Protective Cover Set, 77GO00005-1001, -1003 1 Same as 4a

5a LCSNo. 8, C 321209-1 1 01 Nov 1994

5b. Protective Cover Set, 77GO00005-1001, -1003 1 Same as 5a

6a. LCSTest Set (LCSTS) No. 5, 77GO00001-1001 1 01 Feb 1994
(SIP)

Ta LCSTest Set (LCSTS) No. 6, 77GO00004-1001 1 05 Dec 1990
(SIP)

7b. (Reserved)

8a LCSTS Validation Unit/Shipping Container No. 1 1 01 Jul 1988

9a LCSTS Validation Unit/Shipping Container No. 2 1 01 Oct 1988

10a. LCSTS Validation Unit/Shipping Container No. 3 1 03 Jan 1989

1la.  Laser Modulator Heater Power Unit (IMHPU) 1 01 Jun 1990

No. 9

10



11b.

12.

13.
13a
14,
15.
16.
17.
18.

Laser Modulator Heater Power Unit (IMHPU)
No. 10

Portable Modulator Heater Power Unit (PMHPU)
No. 3

Cable Set D

77G041211-1009 Cable (of Cable Set D) (SIP)
Amplitude Jitter Tester

Held Sum Selector

LMHSE Cable Set B

PMHPU A/B Select Unit #2 (77G041212-1001)
Spare Laser Shipping Container (P/N 77SK1229)

Formal Reviews
Contractual Status Review

Technica Status Review

LCS Physical Configuration Audit

(R4, tab 2f at 200227-200228)

PR R WOWNN R

Monthly/
Bi-Monthly
Every Six
Weeks
AsRequired

01 Jun 1990
01 Mar 1990

01 Dec 1989
06 Oct 1989
28 Feb 1992
30 Mar 1992
01 Mar 1992
15 Jan 1992
28 May 1993

At delivery of
first hardware

ATTACHMENT Ill, Subcontract Data Requirements List (SDRL), listed the data
required to be delivered under the subcontract, along with quantities and due dates. The
SDRL listed sixty-five items and included, for example, schedules, status reviews, status
reports, meeting agendas, photographs, failure reports, failure analysis and corrective
actions, test reports, and manuals. Each SDRL item referenced the SOW paragraph that
required that task. (R4, tab 2f at 200229-200233)

Other Relevant Subcontract Provisions

ARTICLE |V - CONSIDERATION AND PAYMENT provided, in pertinent part:

A. The Buyer shal, subject to any Limitation of
Buyer’s Obligation or withholding provisions contained
herein, pay the Seller in accordance with the Clause entitled

“Payments’ of the General Provisions hereof, as complete

consideration for the satisfactory performance of all

requirements of this Subcontract, including delivery of all
reports and data required hereunder, the prices specified in

Article | hereof.

B. Progress Paymentsto the Seller will be made for

items 01 through 07, and 12-14 in accordance with the Clause
entitled “ Progress Payments’ (Apr 1984) (Dev), FAR 52.232-
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16. The Sdller’ srequest for Progress Payments shall be on
Standard Form 1443 completed in accordance with the
instructions on the reverse side thereof and submitted to the
invoicing address specified herein.

C. Progress Payments will be liquidated using the
liquidation schedule in Exhibit B.

(R4, tab 2e at 200031-200032)
The PAYMENTS clause, referenced in ARTICLE |V, provided:

Seller shall be paid, upon submission of proper invoices or
vouchers, the prices stipulated herein for work delivered or
rendered and accepted, less deductionsiif any, as herein
provided. In computing discount time, such time shall
commence upon Buyer’ s receipt of invoice or receipt of
acceptable items delivered, whichever islater. Unless
otherwise specified, payment will be made upon acceptance
of any portion of the work delivered or rendered for which a
price is separately stated in this Subcontract.

(R4, tab 2e at 200124)
The progress payment liquidation schedule referenced in ARTICLE IV provided:

EXHIBIT B
LCSNO.5-8 AND LCSTEST SETSNO.4& 5
LIQUIDATION SCHEDULE FOR
BILLING PURPOSES ONLY
22 JANUARY 1987

The Seller may submit an invoice for whichever sub-
elements are complete irrespective of the period. Any sub-
element not completed at the end of a period may be invoiced
for as part of a subsequent invoice after the sub-element is
completed.

Invoicing hereunder shall not duplicate any amounts
invoiced under such Articlel.

The rest of Exhibit B was divided into six-month periods, beginning with January 1988
and ending with December 1992, and a one-year period beginning January 1993 and
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ending December 1993. Each time period identified a number of what were termed “ sub-
elements’ aong with the corresponding value of each sub-element. For example, under
time period | (January-June 1988), the first sub-element listed was“a. LCS#5 - Motorola
complete PRA Printed Wiring Board” which had a corresponding value of $2,043,000.
The second sub-element was “b. LCS#5 - MDAC-STL receive Avalanche Photo Diodes
from RCA” with avalue of $422,000, and the third sub-element was“c. LCS#5 - MDEC
deliver (8) LCS#5 TMBS units to Eastman Kodak” with avalue of $544,000.

Exhibit B listed 91 sub-elements. Four of the sub-elements specifically called for
delivery of the LCSsto TRW. For example, the sub-element for delivery of LCS#5
provided: “LCS#5 - Deliver LCS#5 to TRW” and had a value of $7,779,224.00. The
value assigned to delivery of LCS#6 to TRW was $7,791,724.00, for LCS#7 was
$7,873,000.00, and for LCS #8 was $7,873,000.00. In addition to the four sub-elements
calling for delivery of the LCSsto TRW, two of the remaining sub-elements also
specified delivery to TRW. One was for a cable set and the other was for atest set. The
grand total listed on Exhibit B for al of the sub-elements was $156,170,824.00. Thiswas
the total billing price for the items for which the ARTICLE |V - CONSIDERATION AND
PAYMENT clause stated that MDC would be paid progress payments. (R4, tab 2e at
200089-200095)

According to TRW’ s project manager for the subcontract, Mr. Robert Stephen
McNamara, who was involved in the negotiation of the subcontract, TRW and MDC used
the progress payment liquidation schedule at Exhibit B to prove the completion and
delivery of required tasks and services. In his declaration, Mr. McNamara stated, in
pertinent part:

4.) In negotiating the [subcontract], it was essential to TRW
that we and MDA agree upon a process whereby TRW would
pay MDA only for those tasks and services encompassed by
the CLINs set forth in the Schedul e that were completed and
delivered pursuant to the Subcontract. To this end, TRW and
MDA agreed to use the completion of specific hardware items
(both high level items and lower level components) as proof
of the completion and delivery of the tasks and services
performed in order to produce a particular hardware item.

5.) A schedule of the hardware items that the parties used to
prove the completion and delivery of required tasks and
services was incorporated into the [subcontract as Exhibit B].
... Thisschedule was intended to provide objectively
verifiable milestones against which both parties would be able
to measure the completion and delivery of the various tasks
and services required under the Subcontract. In addition, this
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schedule also served as a means of determining the value of
the tasks and services that MDA completed and delivered to
TRW.

(McNamara declaration at 11 4, 5)

Mr. Louis Pape, TRW’s LCS resident engineer at the time of this subcontract, has
stated, in pertinent part:

3. ... Inmy capacity asthe LCS Resident Engineer for
TRW, | became familiar with the CLINs of the LCS
Subcontract and with the relationship between these CLINS
and the various milestones referenced in Exhibit B to the LCS
Subcontract. The CLINSs set forth a general description of the
combination of supplies, services and data that McDonnell
Douglas wasto deliver to TRW under the LCS Subcontract.
Exhibit B broke down those general descriptions contained in
the CLINSs into segregable elements — fabricated
subassemblies; subassemblies assembled into Configured
Items (“CIs’) that were acceptance tested; Cls integrated into
Configured End Items — and attempted to establish a
reasonable, mutually agreeable estimate of the value of the
services necessary successfully to “complete,” “deliver,” or
“receive’ the tasks and services called for in the CLINS.

(Pape declaration at 1 3)

According to TRW’ s hardware acquisition manager, Mr. John R. Base, who was
responsible for the administration of the subcontract, Exhibit B “set forth the values,
mutually agreed upon by TRW and McDonnell Douglas, of the services to be delivered
pursuant to the CLINSs of the Subcontract” (Base declaration at § 12b).

Mr. Michael G. Kibel, TRW’ s contracts manager, has stated that Exhibit B “ set
forth the values, mutually agreed upon by TRW and McDonnell Douglas, of the services
to be delivered pursuant to the CLINSs of the Subcontract in order to satisfactorily achieve
certain predetermined milestones’ (Kibel declaration at § 23(d)(ii)).

Mr. William Deckelman, MDC’ s deputy program manager and then program
manager for the subcontract, has stated, in pertinent part:

3. The LCS Subcontract called for the delivery to
TRW by McDonnell Douglas of a combination of supplies
and services. Article |l of the LCS Subcontract, entitled
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“Scope of Work,” stated in this regard, in Paragraph A, that
McDonnell Douglas would “do all things necessary and/or
incidental to the furnishing and delivery to the Buyer of the
supplies and services set forth herein.”

4. Thedelivery of services was also specified in
Article Il (“Performance and Delivery Schedule”), as follows:
“The supplies and services required to be delivered to the
Buyer shall be delivered in accordance with the delivery
schedule set forth in the Statement of Work incorporated
herein by referencein Article | above.”

5. The general nature of the services to be delivered by
McDonnell Douglas was described in the Schedule “I1tem
Nos.” asincluding “all necessary supplies and services
required to identify, plan, purchase and control procurement
of long-lead materials and subassemblies and perform
fabrication and assembly at the subsystem level to realize
Economic Order Quantity (EOQ) benefits necessary to
support production” of the Laser Crosslink Subsystems and
Laser Crosslink Subsystem Test Sets that were to be delivered
as hardware items under the LCS Subcontract.

6. The specific nature of the services that McDonnell
Douglas was required to deliver under the LCS Subcontract
are found throughout the Statement of Work (* SOW”) to that
Subcontract. . ..

7. Insum, the LCS Subcontract called for awide
variety of services, all of which were essential to the
successful attainment of the objectives of the Subcontract.
Simply stated, the LCS Subcontract required McDonnell
Douglasto do everything necessary for the successful
program — engineering and analysis, proof of designs, parts
acquisition, test and analysis, cost/schedule/control, planning,
internal management, external interfaces with TRW,
fabrication, assembly, configuration management, and the
like. These serviceswere important elements of McDonnell
Douglas’ delivery obligations under the LCS Subcontract.

8. My conclusionsin this regard were, and are,
reinforced by the payment provisions of the LCS Subcontract.
The LCS Subcontract used milestone payments, as set forthin
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Exhibit B to the Subcontract. The effect of Exhibit B was (a)
to tie payments to McDonnell Douglas to the successful
achievement of key stages in the performance of the
Subcontract, and (b) to ensure that such achievements could
be objectively assessed by an identifiable and determinable
event, such as completion, delivery or receipt of items. Many
of the items that triggered milestone payments were the
critical Clsfor which the acceptance testing specified in
Section 3.2.8.1 of the SOW was a necessary precondition of a
successful milestone. In effect, the successful achievement of
the milestone provided an objective way of determining that
the services necessary to “complete” or “deliver” an item,
such as a Cl, had been successfully delivered by McDonnell
Douglas. | would note in this regard that these milestones
were not pro forma events; each milestone was reviewed in
depth by representatives of both McDonnell Douglas [and]
TRW to test and validate the claim that the services
underlying the milestone had, in fact, been successful.

(Deckelman declaration at 1 3-8)

Ms. Dorian E. Goetsch, MDC' s senior contracts administrator for the DSP-LCS
Program at the time, has stated, in pertinent part:

4. ... The purpose of Exhibit B wasto list the events
for which MDAC could submit invoices (Milestone Billings)
for liquidation of progress payments. Exhibit B basically has
two columns of information. The first column is divided into
particular time periods, e.g., “PERIOD JANUARY -JUNE
1988", “PERIOD JULY-DECEMBER 1988", etc. The events
to be completed within that time period are listed under each
time period. The second column lists an estimated value for
each event. Essentially, once an event was compl eted,
MDAC could liquidate progress payments by invoicing TRW
at 20% of the corresponding value listed in the second
column.

(Goetsch declaration at 1 4)
ATTACHMENT NO. 1, SPECIAL CLAUSES FOR SUBCONTRACT D62103GP6S

included a clause, entitled FAR 52.232-16 PROGRESS PAYMENTS (APR 1984)
(DEVIATION), which provided, in pertinent part:
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Progress payments shall be made to the Contractor
when requested as work progresses, but not more frequently
[than] monthly in amounts approved by the Contracting
Officer, under the following conditions:

(@) Computation of amounts

(1) Unlessthe Contractor requests a smaller
amount, each progress payment shall be computed as (i) 80%
of the Contractor’s cumulative total costs under this contract,
... plus (ii) progress payments to subcontractors. . . al less
the sum of all previous progress payments made by the
Government under this contract. . . .

(b) Liquidation. Except as provided in the
Termination for Convenience of the Government clause, al
progress payments shall be liquidated by deducting from any
payment under this contract, other than advance or progress
payments, the unliquidated progress payments, or 80% of the
amount invoiced, whichever isless. The Contractor shall
repay to the Government any amounts required by a
retroactive price reduction, after computing liquidations and
payments on past invoices at the reduced prices and adjusting
the unliquidated progress payments accordingly. . ..

(d) Title.

(1) Titleto the property described in this
paragraph (d) shall vest in the Government. Vestiture shall be
immediately upon the date of this contract, for property
acquired or produced before that date. Otherwise, vestiture
shall occur when the property is or should have been allocable
or properly chargeable to this contract.

(2) “Property,” asused in this clause, includes
al of the below-described items acquired or produced by the
Contractor that are or should be allocable or properly
chargeable to this contract under sound and generally
accepted accounting principles and practices.
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(i) Parts, materials, inventories, and
work in process,

(if) Specia tooling and special test
equipment to which the Government isto acquire title under
any other clause of this contract;

(iv) Drawings and technical data, to the
extent that the Contractor or subcontractors are required to
deliver them to the Government by other clauses of this
contract.

(6) When the [C]ontractor completes al of the
obligations under this contract, including liquidation of all
progress payments, title shall vest in the Contractor for al
property (or the proceeds thereof) not-

(i) Deliveredto, and accepted by, the
Government under this contract; or

(i1) Incorporated in supplies delivered to,
and accepted by, the Government under this contract and to
which title is vested in the Government under this clause.

(e) Risk of loss. Before delivery to and acceptance by
the Government, the Contractor shall bear the risk of loss for
property, the title to which vests in the Government under this
clause, except to the extent that the Government expressly
assumes the risk. The Contractor shall repay the Government
an amount equal to the unliquidated progress payments that
are based on costs allocable to property that is damaged, lost,
stolen, or destroyed.

(R4, tab 2e at 200073-200077) The Government says that the usual convention in
applying the Progress Payments clause to a subcontract is to read “the Government” to
mean the Buyer and “the Contractor” to mean the Seller (Gov'’t resp. to app. reply to
Gov't mot. at 28-29). TRW has not indicated otherwise, and we conclude that this
understanding is the only way to give reasonable effect to the provision.
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The GENERAL PROVISIONS OF PURCHASE FIXED PRICE section included a clause,
entitled GOVERNING LAw, which provided that the subcontract would be governed by and
construed according to Californialaw, with the exception of the Government contract
clauses which would be construed and interpreted according to the federal law of
Government contracts (R4, tab 2e at 200122).

The Termination and Settlement Negotiations

By letter dated 18 November 1993, the Government partially terminated the prime
contract for the convenience of the Government. All work associated with the LCSs
being manufactured by MDC under Segment 11 (LCS Nos. 5-8) of the subcontract was
terminated. (R4, tabs 1, 2b)

On the date of the termination of the contract, all or some of the components of
LCSNos. 5, 6, 7, and 8 were located at MDC’ sfacility in St. Louis, MO (R4, tab 21 at
11-14). Inits Request for Admissions (First Set), the Government asked TRW to admit
that, as of the date of termination, MDC, not TRW bore the risk of lossfor the LCS
components and that, if afire or other catastrophe had destroyed or damaged the items,
MDC, not TRW, would have been financially responsible for any damage to the
components. TRW responded that the Government’ s requests were “[a]dmitted on the
basis of the subcontract agreement concerning the assignment of risk of loss for items
deliveredin place.” (R4, tab 21 at 4-6) Mr. Kibel, TRW’s contracts manager, has stated
that MDC retained risk of loss for “hardware items delivered in place at [MDC],”
although he maintained that this was only because MDC “had a disapproved property
system” and, as aresult “retained risk of loss for all items physically housed at its plant,
irrespective of who had title to the items” (Kibel declaration at  27(€)).

By letter dated 31 March 1994, the termination contracting officer (TCO),
Mr. Thomas J. Misany, a contracting officer at the Space and Missiles Systems Center
(SMC) at Los Angeles Air Force Base, authorized TRW to ship all LCS hardware to
Phillips Laboratory at Kirtland AFB, NM (R4, tab 3b).

In the summer of 1994, the TCO requested the director of contracting for SMC to
appoint a TSRB “in accordance with FAR 49.111, Air Force FAR Supplement 5349.111,

and Air Force Material Command FAR Supplement 5349.111.” " The director of
contracting subsequently appointed a TSRB. (Misany declaration at 2)

By letter dated 2 November 1994, TRW submitted a termination settlement

proposal for the terminated contract (R4, tab 3c). By letter dated 28 July 1995, TRW
submitted an updated termination settlement proposal (R4, tab 3d).
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In August 1995, the Government and TRW began negotiating the settlement
agreement for the contract (Misany declaration at 3; Kibel declaration at 1 11).
According to Mr. Kibel, TRW’ s contracts manager and the head of its contracts office,
TRW and the TCO reached a termination settlement on 7 September 1995 which resulted
in a$3.25 million credit to the Government. Mr. Kibel has stated that “based upon clear
statements made to me by the TCO over the course of the negotiations, | believe[d] that
this settlement was within both (i) the TCO'’ s settlement guidelines and (ii) hisfinal
settlement authority.” Mr. Kibel has further stated, “On 8 September 1995, | sent SMC
our acceptance of their last offer on the Block 18 LCS termination negotiation.” The fax
cover sheet of the 8 September 1995 “acceptance” to which Mr. Kibel referred was
signed by Mr. Kibel and stated, “. . . [A]ttached is our tentative acceptance of your last
offer predicated on the conditions stated in page 2 attached.” Page 2 provided, in
pertinent part:

This offer is conditioned on 1) obtaining atotal settlement
