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The government furnished appellant government-owned property valued at
$120 million pursuant to a cost-plus-award-fee contract to supply “support services”
for Cape Canaveral Spaceport, including “strategic replacement of obsolete
[government-owned] equipment” appellant used to perform other contract services
through the procurement of new equipment. During the contract’s 10-year performance,
the government issued two “change orders” directing that appellant procure replacement
equipment at dates earlier than set forth in the contract schedule to maintain the
Spaceport’s laboratory and other capabilities. During the relevant cost years, the
government reimbursed appellant for the increased costs it claimed regarding the two
change orders (i.e., the cost of replacement equipment procured, general and
administrative (G&A) expense, and overhead) and adjusted the parties’ contract to
include “award fee” on overhead and G&A associated with the equipment procured, but
declined to adjust the contract to include additional award fee that appellant had
calculated as a percentage of the equipment purchase cost: The government
asserted payment by it of the latter was barred by Federal Acquisition Regulation
(FAR) 45.302-3(c) (1998), which states “[n]o profit or fee shall be allowed on the cost of
facilities when purchased for the account of the Government under other than a facilities
contract.” Appellant subsequently filed these two appeals, which are before us pursuant
to Rule 11 for-a decision on the record. - a



Appellant does not dispute that, for the purposes of FAR Subpart 45.3 and
government contracts other than “facilities contracts,” FAR 45.301 (1998) defines the
term “facilities” as “property used for production, maintenance, research, development or
testing” or that the equipment purchased for the government’s account under the change
orders was property used for production, maintenance, research, development or testing.
Rather, it contends: the term “facilities” historically has been used to refer to property
which was provided under a “cost-only” “facilities contract” (not authorizing payment of
any fee) for use by:the contractor on a “separate” supply, or service contract providing for
payment of fee or profit; the interpretation of the term “facilities” advanced here by the
agency would improperly deny a contractor any fee; the equipment furnished to it under
its contract constitutes “government property,” rather than “facilities,” due to “absence”
of the term “facilities” from its contract; and FAR 45.302-3(c) cannot be applied to its
contract because (a) the government:did not comply with requirements for furnishing of
“facilities” to a contractor and (b) the FAR provision conflicts with both the “Changes”
and “Government Property” clauses set forth in its contract, which mandate receipt of an
“equitable adjustment” that includes “profit” or “fee” in the event of a “change.” Thus,
the issue presented in these appeals is whether FAR 45.302-3(c) bars appellant’s receipt
of “profit” or “award fee” on the cost of the equipment it acquired for the government’s
account and utilized to perform production, maintenance, research, development and/or
testing work under its services contract.

FINDINGS OF FACT

1. Contract No. NAS10-99001

On 21 August 1998, the National Aeronautics and Space Administration (NASA)
awarded appellant Space Gateway Support, LLC (SGS) a cost-plus-award-fee contract,
Contract No. NAS10-99001, for provision of joint base operations support services
(J-BOSC) at John F. Kennedy Space Center (KSC), Cape Canaveral Air Force Station
(CCAFS), and Patrick Air Force Base (AFB) with a potential value of $2,808,035,562.
The 88-page statement of work for the contract stated, among other things, SGS was to:

e supply “planning for operations, maintenance, and logistics support in preparation
for launches, operations and maintenance support during launch operations, and
requirements following launches prescribed in the Shuttle Integrated Operations
and Maintenance Instructions”; ,

¢ “initiate proactive measures to support the government in achieving the goal of
becoming the world’s premier gateway to space while...maximizing operational
effectiveness for the government and commercial customers™;.

e provide “laboratory and/or on-site NDE [non-destruction evaluation] services for

" evaluating the quality and integrity of components/parts, systems, and structures
related to facilities, ground support equipment, payloads and flight vehicles” that
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fall into two basic categories — “surface and near-surface inspections by Visual,
Magnetic Particle, Liquid Penetrant, Eddy Current, and Infrared Testing; and
Volumetric Inspections using Leak Testing, Radlography .and Ultrasonic
inspection methods”;

o furnish “laboratory and in-place calibrations for required technlcal disciplines and
instruments”;

e “provide serv1ces...1ncludmg operating, maintaining, and constructing assigned
fixed and portable propellant facilities, systems, and utilities”, and “establish and
maintain an ongoing maintenance, refurbishment, and overhaul program that
ensures the safety and operational readiness of propellant equipment and
facilities”;

e “prepare a design with an option for procurement, for the replacement of existing
Liquid Hydrogen Rechargers”;

e “implement government initiatives such as the maintenance and restoration of

facilities” and, “[b]ecause of constrained budgets,...implement trade-offs with
other contract functlons .to ensure compliance with regulatory and statutory
requlrements

e “assess, recommend, and purchase property necessary for maintaining successful
day-to-day contract operations”; 4

e “support the government’s objective of reducing dependency on
government-furnished property”;

e “conduct safety inspections of all contractor-occupied facilities on a quarterly
basis”;

e supply “services in support of facilities planning” and “provide a full range of
facilities planning services”;

“ensure the reliability of assigned facilities, systems, and equipment” (F/S/E);
“perform routine and recurring maintenance on all assigned F/S/E as prescribed by
maintenance analysis to ensure safe and efficient operations”;

e provide “logistics capabilities” including vehicle maintenance, laboratory services,
and propellants;

o furnish “property management for NASA and J-BOSC including tagging for
government-owned equipment, equipment records management,...training
property custodians, excess property management, and inventorying equipment
and documenting all findings”;

e supply custodial, trash, mail, fire protection, law enforcement, and security
services;

operate and maintain a classified document control system;
provide operations support for information technology; and
“respond to customer needs 24 hours a day, 365 days a year.”

(R4,tab 1 at 12, 20 71, 74-75,77-79, 84, 93, 100-01,103, 106, 112, 120, 125-28, 133,
149)




The contract states in Articles G-11 and H-8 that: the government will make
available to SGS government property valued at $120 million and identified in Section J,
attachment J-3, on a “no-charge-for-use-basis” and also an “as-is” basis in accordance
with FAR 52.245-19; SGS “shall.use this property in the performance of this contract”;
and SGS “is accountable for the identified property” under FAR 52.245-5 (R4, tab 1 at
40, 46; supp. R4, tabs 79, 80). As prescribed by FAR 45.106(f)(1), the parties’ contract
incorporates by reference the latter clause, FAR 52.245-5, GOVERNMENT PROPERTY
(COST-REIMBURSEMENT, TIME-AND-MATERIAL, OR LABOR-HOUR CONTRACTS) (JAN
1986), which provides in pertinent part: -

(a) Government-furnished property....

(2) The Government shall deliver to the Contractor,
for use in connection with and under the terms of this
contract, the Government-furnished property described in the
Schedule or specifications, together with such related data
and information as the Contractor may request and as may be
reasonably required for the intended use of the property
(hereinafter referred to as “Government-furnished property™).

(b) Changes in Government-furnished property.
(1) The Contracting Officer may, by written notice, (i)
decrease the Government-furnished property provided or to
be provided under this contract or (ii) substitute other
Government-furnished property for the property to be
provided by the Government or to be acquired by the
Contractor for the Government under this contract....

(2) Upon the Contractor’s written request, the
Contracting Officer shall make an equitable adjustment to the
contract in accordance with paragraph (h) of this clause, if the
Government has agreed in the Schedule to make such
property available for performing this contract and there is .
any— '

(1) Decrease or substitution in this property pursuant to
subparagraph (b)(1) above;...




(h) Equitable adjustment. When this clause specifies an
equitable adjustment, it shall be made to any affected
contract provision in accordance with the procedures of the
Changes clause. When appropriate, the Contracting Officer
may initiate an equitable adjustment in favor of the
Government. The right to an equitable adjustment shall be
the Contractor’s exclusive remedy....

The cost-reimbursement contract additionally incorporates by reference FAR 52.216-7,
ALLOWABLE COST AND PAYMENT (APR 1998), which provides the government shall
make payments to the contractor when requested as work progresses in amounts
determined to be allowable by the Contracting Officer (CO), and FAR 52.243-2,
CHANGES — COST-REIMBURSEMENT (AUG 1987) — ALT. II (APR 1984), which states a CO
may at any time make changes within the general scope of the contract to the description
of services to be performed and, “[i]f any such change causes an increase or decrease in
the estimated cost of...or otherwise affects any other terms and conditions of this contract,
the [CO] shall make an equitable adjustment in the (1) estimated cost..., (2) amount of
any fixed fee; and (3) other affected terms...” (R4, tab 1 at 56-58, 60).

Article G-4 of the contract contains NASA FAR Supplement clause 1852.216-76,
which states the “contractor can earn award fee from a minimum of zero dollars to the
maximum stated in Article B-3,” the “government’s Fee Determination Official (FDO)
~ will determine the award fee amounts based on-the contractor’s performance...,” and, in

accordance with FAR 16.405(¢e)(3), the “[a]ward fee determinations made by the
government under this contract are not subject to the disputes clause.” Article B-3 of the
contract sets forth the various award fees “Available™ for each contract performance
period, which total $150,954,897. (R4, tab 1 at 10-12, 34-35)

2. CTC Equipment Purchase

In March 2005, SGS received a Contract Change Request (CCR), No. 2005-023,
requiring it to “procure Core Technical Capability (CTC) equipment requested by NASA
Laboratories WBS 3.2.3” which showed a funded cost of $967,100 and “$0” for fee. The
letter which transmitted the CCR stated that “[n]o fee will be applicable to this CCR in
accordance with FAR Part 45.” (R4, tab 56 at 1, 3)

CCR No. 2005-023 included CTC equipment for both NASA’s Calibration and
Nondestructive Evaluation (NDE) Laboratories. Meeting minutes appended to the CCR
indicated the CCR’s justification was to “[m]aintain Core Lab capabilities...through
strategic replacement of obsolete equipment,” and that the equipment “would normally be




contractor replaced, but NASA has the funding available now and wants this equipment
to be replaced ahead of schedule.” (R4, tab 56 at 4-6)

In response to the CCR, SGS submitted a proposal stating proposed cost for
procuring the equipment was $929,373, which included “burdened estimated costs of
$871,700 and fee of $57,672.” The proposal explained that no material or labor costs
were being proposed, and award fee was calculated at 4.5% for purchases between
November 2004 and May 2005 and 8% for purchases between June and September 2005.
(R4,tab 11 at 1, 3, 6-8, 12)

CO Linda Adams requested a technical evaluation of SGS’s CCR proposal (R4,
tab 12). The proposal evaluator, MSgt Juan Riquelme, stated he was in agreement with
the CTC equipment costs but not with the inclusion of award fee because “there is
already consideration from GOV to contractor via benefit of updated equipment at
government expense” since “monies are from GOV and accelerates the replacement of
equipment otherwise replaced by contract” (R4 tab 14). The CO then prepareda
pre-negotiation position memorandum stating in paragraph ILB that ¢ ‘[s]ince the purpose
of this acquisition is to accelerate the replacement of government ; furnished equlpment
and utilize government funds rather than the contractor’s own capital, no risk is
associated with this acquisition and it is considered a pass through cost” (R4, tab 13 at 3). |
The notes to the cost evaluation portion of the memorandum further state that “[aJward |
fee is not applicable to this action based on the premise that the government is replacing
equipment that would have eventually been contractor replaced and.capitalized by the
contractor” (R4, tab 13 at 6).

As discussions continued regarding the applicability of award fee to the CTC
equipment purchase, the CO sent an email to an SGS manager noting that, under FAR
45.302-3(c), “no profit or fee is allowable on the cost of facilities [procured] under other
than facilities contracts,” and asking if the equipment procured was deemed to be “special
tooling” or “special test equipment,” which does not fall within the regulatory definition
of “facilities.” SGS’s manager responded that the equipment procured “falls within the
exceptions(s) and that 8% fee is allowable.” (R4, tab 15 at4) After further
communications, the CO stated she didn’t “see any evidence that this equipment fits any
of the exceptions” and asked the SGS manager how the property was classified in the
NASA Equipment Management System (NEMS) (R4, tab 15 at 1). He replied that the
equipment was “classified as Personal Property. They are not ‘facilities’” (R4, tab 18 at
5). The CO then contacted the NASA Industrial Property office, which verified that the
items are commercial off-the-shelf (COTS) and “general purpose type items that are
considered ‘plant equlpment’ per FAR 45, and so advised SGS. The SGS manager
replied that FAR “45.301 is not in our Contract. Therefore it does not apply to

-BOSC » (R4 tab 18 at 4) ,




After receiving and reviewing an opinion from agency counsel asserting the FAR
precludes payment of award fee on the cost of the CTC equipment and a memorandum
from counsel for SGS asserting FAR 45.302-2 is not applicable to the J-BOSC,

CO Adams directed SGS to complete the CTC equipment purchase set forth in CCR
No. 2005-023 not later than 30 September 2005 and stated:

No fee is permitted on this replacement equipment in
accordance with FAR 45.302-3. This provision prohibits fee
or profit “on the cost of the facilities when purchased for the
account of the Government under other than a facilities
contract.” '

~ SGS responded it would comply with the CO’s direction but would “perform the work
under protest and intends to submit a request for equitable adjustment for the estimated
cost and fee.” (R4, tabs 16, 18, 23, 26, 29)

SGS subsequently submitted a request for equitable adjustment (REA) in the form
of a cost impact proposal (CIP), No. 81, in the amount of $961,034, which included a
burdened estimated cost of $902,386 and fee of $58,648. SGS proposed no direct labor
in its CIP. (R4, tab 30) '

Because SGS had been given “unauthorized” direction to procure some of the
equipment prior to issuance of CCR No. 2005-023, which later was ratified by the CO,
the CO prepared two pre-negotiation memorandums with respect to CIP No. 81, one for
equipment that SGS purchased pursuant to initially unauthorized direction (Phase I) and
another for the remaining equipment (Phase II). The Phase I memorandum stated all of
the CTC equipment falls within the simplified acquisition threshold and determinations to
support restricted competition had been supplied by SGS based on the equipment being
available only through certain manufacturers. The Phase I memorandum included no
award fee on costs of CTC equipment and the Phase II memorandum included an 8%
award fee on the overhead and G&A costs for “non-fee bearing plant equipment” for both
Phase I and Phase II equipment, but no fee on the direct costs of the CTC equipment.
The CO also prepared a third memorandum “FOR RECORD” stating that “[t]he purchase
is a direct expense to the contract in lieu of the purchase of contractor capitalized
equipment.” (R4, tabs 31, 32, 43) ‘

In September 2005, the parties executed a bilateral Contract Modification No. 316,
providing for partial settlement of Phase I costs in the amount of $351,698 that included
no fee on costs of CTC equipment (R4, tabs 37, 38). Eight months later, in May 2006,
when SGS refused to sign Modification No. 339, which provided for $535,269 in “direct”
costs for Phase Il and $6,623 in fee on G&A expenses, overhead costs, and costs of “non-
plant” equipment (e.g., software and a maintenance agreement) for Phases I and I,

CO Adams elected to issue unilaterally that modification (R4, tabs 43, 46-50). Shortly

7



thereafter, SGS submitted a certified claim, in the form of REA CIP No. 95, for $64,334,
“which represents the Award Fee on the burdened estimated costs for the equipment
contained in CIP. [No.] 81 for which SGS has already received value for the equipment

but not the fee.” SGS stated in CIP No. 95 that it had received $6,623 of fee under
unilateral Modification No. 339 and had deducted that sum from the $70,957 in total fee
it believed to be due. (R4, tab 52) In September 2006, CO Adams issued a final decision
denying SGS’s claim (R4, tab 54), which SGS timely appealed to this Board (ASBCA

No. 55608). ' v ,

3. PPG Equipment Purchase

During May 2005, in another CCR, No. 2005-25, SGS received a listing of
“Reinvestment Projects™ for the Propellants, Petroleum and Gases (PPG) Working
Group, which included procurement of “a second Liquid Nitrogen Recharger.” The .
CCR, which was prepared by another CO, Michael Wheeler, included award fee for all
items set forth. (Supp. R4, tab57)

On 19 July 2005, CO Wheeler directed SGS to purchase the second liquid nitrogen
recharger listed in CCR No. 2005-25, which he stated is “a top priority for [PPG] core
technical capability.” His letter of direction, however, stated that no fee will be permitted
on the purchase pursuant to FAR 45.302-3 because “[t]his [regulatory] provision
prohibits fee or profit ‘on the cost of the facilities when purchased for the account of the
Government under other than a facilities contract.””” (Supp. R4, tab 58)

Ten days later, CO Wheeler sent SGS correspondence concurring with all fiscal
year 2006 PPG purchases under CCR No. 2005-25, which included the liquid nitrogen
recharger; and climinated the award fee originally included for the recharger in the table
setting forth a listing of all of the projects (supp. R4, tab 59). SGS responded it would
comply with the direction, but objected to the elimination of recharger “fee” as contrary
to the Property and Changes-clauses in the J-BOSC. SGS added that it was performlng
the work under protest and would submit a REA within-30 days. (Supp. R4, tab 60)
Shortly thereafter, SGS submitted a REA with respect to the nitrogen recharger in the
form of CIP No. 86, which showed an estimated cost of $712,647 and award fee of
$57,012 (supp. R4, tab 61)..

During October 2005, CO Wheeler told SGS to “not proceed” with procurement
of the liquid nitrogen recharger (supp. R4, tab 63). Six months later, however, in April of
2006, he again directed SGS to purchase the recharger without inclusion of fee (supp. R4,
tab 66). In May of 2006, SGS submitted to the CO a “Rev 1” of CIP No. 86, which also

claimed $57,542 in award fee calculated at 8% of the cost of the recharger (supp R4, tab
69 at 1, 8). ,




During November 2006, SGS filed an appeal with this Board, ASBCA No. 55658,
based upon a “deemed denial” by the CO of CIP No. 86 (Rev. 1). Two months later, in
January of 2007, CO Wheeler issued a final decision granting payment of award fee on
overhead and G&A associated with the liquid nitrogen recharger purchase in the amount
of $2,679, but denying payment of such fee with respect to the purchase cost of the
recharger based on FAR 45.302-3 (supp. R4, tabs 76, 77).

LEGAL AND HISTORICAL FRAMEWORK

I. Constitution

The Constitution provides that “[n]o Money shall be drawn from the Treasury, but
in Consequence of Appropriations made by Law,” and grants authority to spend money
raised by taxes to Congress. Thus, Executive Branch agencies can procure real and other
property only with money that has been appropriated by Congress and for purposes that
have been specified by Congress. U.S. CONST. art. I, § 8,¢cl. 1,§ 9, cl. 7; OPM v.
Richmond, 496 U.S. 414, 424, 427-28 (1990) (clause “assure[s] that public funds will be
spent according to the letter of the difficult judgments reached by Congress™); Office of
the General Counsel, Department of the Navy, Navy Contract Law § 10.13 (2d ed. 1959).

The Constitution also expressly grants authority to Congress to dispose of property
constitutionally acquired by the United States. It states:

The Congress shall have Power to dispose of and make all
needful Rules and Regulations respecting...Property
belonging to the United States....

U.S. CONST. art. IV, § 3; Ashwander v. TVA, 297 U.S. 288, 330 (1936); Irvine v.
Marshall, 61 U.S. 558, 566 (1857); United States v. Gratiot, 39 U.S. 526, 537 (1840).
Accordingly, there is no power in an Executive department to take such action absent the
existence of specific legislative authority. E.g., Steele v. United States, 113 U.S. 128, 133

(1884).

The phrase “dispose of,” which appears in the Constitution, historically has been
construed as meaning to “alienate” or “effectually transfer.” Accordingly, that phrase
includes a lease, which results in a “diminishing of the interest, control or right of the
owner” in the property, or any other attempt to limit or restrict the “full and exclusive
ownership” of the United States in the property. E.g, 34 Op. Att’y Gen. 320, 322-23
(1924); 22 Op. Att’y Gen. 240, 245 (1898); United States v. Gratiot, 39 U.S. at 537.

Thus if an Executive department w1shes to allow use of government property
based on the belief it would be beneficial to the public interest and does not have express
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Congressional authorization to do so, it normally grants a “revocable license” to utilize
that property. Legally, such a license passes nothing -- it does not vest any estate, interest
or franchise or confer any right whatsoever to the continuance of the permission given.
Rather, it simply makes lawful something that “would have been unlawful without it.”

34 Op. Att’y Gen. at 323-25; 30 Op. Att’y.Gen. 470, 482 (1915); 22 Op. Att’y Gen. at
245; 20 Op. Att’y Gen. 93, 96-97 (1891); 16 Op Att’y Gen. 152 (1878); see Henry v.
A.B. Dick Co., 224 U.S. 1, 24 (1912).

II. Historical and Legal Development of Government Contracts -

From the earliest days of our nation, Congress has attempted to ascertain the best
procedures for efficiently and fairly obtaining reasonably-priced supplies and services for
our government. As discussed below, in its effort to find the ideal procedures, Congress
often has modified procurement practices either.to prevent favoritism or fraud, or in order
to mobilize production of needed items or-curtail excessive profits during time of war. In
developing procurement procedures, however, Congress repeatedly has favored obtaining
supplies and services from “contractors” who use “private capital” to produce and supply
the goods and services desired. ‘ S -

During the Revolution, the Continental Congress used “purchasing agents” acting
under direct congressional authority to buy, store, insure, transport, and distribute
supplies needed by soldiers fighting the war of rebellion. The agents, who often were
referred to as “Commissaries,” were merchants experienced in purchasing who acted in
their own names, used their own personal credit to obtain the supplies (thereby incurring
debts for which they were personally liable), and were generally paid a “commission,”
which was a percentage of the gross value of the goods they obtained. Due to the Army’s
constant needs and a chronic shortage of government funds to pay suppliers, the agents
frequently advanced large sums of money to keep rations and other supplies flowing to
. the troops. In early 1777, the President of the Continental Congress and General George
Washington both complained that the purchasing agent provisioning troops during
operations in New Jersey had announced that he was purchasing large quantities of rum,
pork and beef, and was prepared to pay the “highest price” for each. Roger Sherman of
Connecticut, one of the five authors of the Declaration of Independence, wrote:

I don’t know on what terms you employ people but sure I am
it will not do to employ them to purchase on Commissions
unless you limit the prices: For the greater prices they give
the more will be their profits, which is such a temptatlon as an
honest man would not wish to be-led into.

After other commissaries were accused of enhancing prices to swell commissions,
Congress investigated, concluded many of the charges were trite, recommended that
regulations be drafted to govern the conduct of commissaries, and showed interest in a
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proposal by a Baltimore merchant to supply the Army by “contract” rather than the
commissary method. In May of 1779, Elbridge Gerry of Massachusetts again charged
purchasing agents were guilty of frauds — that they had deliberately induced sellers to
demand high prices in order to profit through large commissions. With two campaign
expenditures exceeding $79 million, staggering amounts being spent for other supplies,
and a widespread belief purchasing agents were becoming rich, the Continental Congress
concluded a superintendent of finance was needed and appointed Robert Morris, a former
member of Congress and one of the most influential merchants in America, to that
position. James F. Nagle, 4 History of Gov’t Contracting 16, 21, 24, 26, 33-34, 41, 45
(Geo. Wash. U. L. School 1992); Erna Risch, Quartermaster Support of the Army 52-54,
160, 162, 166-68, 180-81, 184; James F. Nagle, Federal Procurement Regulations: '
Policy, Practices & Procedures, 12-13 (ABA Press 1987); Proceedings in Congress —
Organization of the Finance Department (7 Feb. 1781), 4 Revolutionary Diplomatic
Correspondence 251-52 in American State Papers, available at http://memory.loc.
gov/cgi-bin/ampage; Letter of Robert Morris to President of Congress (13 Mar. 1781),

4 Revolutionary Diplomatic Correspondence 297-99 in American State Papers, available
at http://memory.loc.gov/cgi-bin/ampage.

Morris believed it was his duty to collect revenue by methods that affected all
equally and to expend that revenue in the most frugal, fair, and honest manner possible.
He further believed that the existing system of supply was inordinately extravagant and
wasteful, and that it was in the best interest of the country to “contract” for supplies near
to the troops. Morris wrote that, in all countries at war, “experience has sooner or later
pointed out contracts with private men of substance and talents equal to the undertaking
as the cheapest, most certain, and consequently the best method of obtaining those
articles, which are necessary for the subsistence, covering, clothing and moving of an
Army.” Morris believed that the use of contracts awarded through competitive bidding
would reduce the price per ration to a minimum and reduce other costs by (a) allowing
for closure of expensive military posts utilized for supply and (b) avoiding payment for
the transport and waste/spoilage of supplies. General Washington endorsed the plan. On
30 June 1781, Morris advertised in the Pennsylvania Packet newspaper for proposals “for
supplying by contract” food for the Continental Army and others in Philadelphia from the
contract’s execution until 1 January 1782 and subsequently placed a similar notice in the
newspaper for provisions for individuals located in Lancaster, Pennsylvania. Morris
received six proposals for the Philadelphia contract. Realizing it had not yet authorized
anyone to contract on behalf of the new nation, the Continental Congress promptly vested
Morris with the power to make contracts for all supplies needed by the Continental Army
and their transportation. Morris subsequently entered into contracts for both Philadelphia
and Lancaster, and those two contracts set the precedent for obtaining goods and services
in the future — published advertisements inviting the submission by a certain date of a
proposal to furnish specific goods or services, opening of all proposals received after the -
date specified, identification of the best proposal, and the entry into a contract for the
provision of goods or services with the one submitting the best proposal. Nagle, 4
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History of Gov’t Contracting at 49-52; Risch, Quartermaster Support of the Army at
242-45, 251-52, 254, 257-58; James F. Nagle, Federal Procurement Regulations at
13-16; Richard F. Kaufman, The War Profiteers 7 (1970); 20 Journals of the
Continental Congress (10 July 1781) 734 in American State Papers, available at
http://memory.loc.gov/cgi-bin/ampage. -

After the War, the Army quickly demobilized and Congress made a Board of
Treasury responsible for buying military supplies and the Secretary of War responsible
for storing and distributing those supplies. The Board followed the practices established
by Morris to obtain supplies. Nagle, 4 History of Gov’t Contracting at 57-59; Risch,
Quartermaster Support of the Army at 76, 78-79, 81; Marvin A. Kreidberg & Merton G.
Henry, History of Mil. Mobilization in the United States Army 1775-1945 23 (1955);

1 Amer. Mil. Hist. 107 (Maurice Matloff ed., 1996), available at http://www.history.
army.mil/books/amh/amh-05.htm; 1 Stat. 65 (1789).

In 1789, our nation formed a constitutional government, Congress created the
Departments of War and Treasury, and President Washington appointed Henry Knox and
Alexander Hamilton, respectively, Secretary of those Departments. While the Treasury
did not expressly inherit the Board’s duties of obtaining supplies, it continued the supply
practices of the Board. Nagle, 4 History of Gov't Contracting at 63; Risch,
Quartermaster Support of the Army at 81; 1 Amer. Mil. Hist. 106-07, available at
www.history.army.mil/books/amh-v1/index.htm.

At the request of Congress, Secretary Hamilton prepared and presented a “Report
on Manufactures” dated 5 December 1791, which stated “the independence and security
of a country, appear to be materially connected with the prosperity of manufactures” and
“[e]very nation...ought to endeavor.to possess within itself all the essentials of national
supply,” which are “the means of subsistence, habitation, clothing, and defense.” The
report noted that: “[t]he extreme embarrassments of the United States during the late war
from an incapacity of supplying themselves are still matter of keen recollection”; “future
war might be expected again to exemplify the mischiefs and dangers of a situation to
which that incapacity is still in too great a degree applicable”; “[n]o quantity
of...[gunpowder] has yet been produced from internal sources”; “manufactories on the
immediate account of [the] government are to be avoided” as a “general rule” but the
issue of “whether manufactories of all the necessary weapons of war ought not to be
established on account of the Government itself” may “deserve legislative consideration”
since the articles are not “objects of ordinary and indispensable private consumption or
use”; and it would “be a material aid to [the] manufactures of [firearms], as well as a
means of public security, if provision should be made for an annual purchase of military
weapons of home manufacture to a certain determinate extent.” The report discussed-the
“want of capital for the prosecution of manufactures” and recommended various acts to

- promote manufacture, including grant of “bounties” or monies to potential manufacturers.
The report stated “[t]here is no purpose to which public money can be more beneficially
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applied than to the acquisition of a new and useful branch of industry....” While the
Congress adopted many of Hamilton’s recommendations, it rejected the idea of giving
monies to individuals or entities to facilitate engaging in manufacturing, a concept

that was opposed by Thomas Jefferson and James Madison, among others.

Alexander Hamilton, Report on Manufactures (1791), reprinted in S. Doc. 63-172 at 1,
23, 33, 38-40, 48, 58 (1913); James Madison: Philosopher, Founder, & Statesman, 186,
188 (eds. John R. Vile, et al. 2008); Alexander Hamilton, Ron Chernow,

Alexander Hamilton 374-79 (Penguin Books 2004); 4 John C. Hamilton, History of the
Republic of the United States of America as Traced in the Writings of Alexander
Hamilton and of his Contemporaries 68, 297, 305-08 (1879), available at
http://books.google.com/books; Sandy Keeny, The Foundations of Gov’t Contracting,
J. Contract Mgmt., Summer 2007 at 7, 13; 1 Amer. Mil. Hist. 108 (1996), available at
www_.history.army.mil/books/amh-v1/index.htm.

In 1794, three years after Hamilton’s report, Congress authorized establishment of
two national armories to produce and stockpile weapons, which President Washington:
. specified be located in Springfield, Massachusetts , and Harpers Ferry, Virginia. The
nation, however, continued to purchase most weapons from private manufacturers. The
Congress “poured money” into the nation’s fledgling arms industry by authorizing
procurement of several hundred cannon. Robert Morris, Jr., and Henry Foxall, an
immigrant from Britain with knowledge‘of cannon manufacture, received contracts to
supply cannon and, utilizing private capital, established a new foundry, Eagle Foundry, in
Philadelphia. 1 Stat. 345, 352; 2 Columbia Historical Society, Records of the Columbia
Historical Society 30-31, 34, 40 (1908), available at http://books.google.com/books;
Raphael P. Thian, Legislative History of the Gen. Staff of the Army of the United States,
1775-1901, 572 (1901), available at http://books.google.com/books; Morris J.
MacGregor, Jr., The Formative Years 1783-1812 in 1 Amer. Mil. Hist. 108 (Maurice
Matloff ed., 1996), available at www. history.army.mil/books/amh-v1/index.htm.

During 1798, relations with France deteriorated. While it had supplied arms and
otherwise aided the United States during the Revolution, France was now controlled by
different men. Europe was preparing for war and an unlikely source of weapons for our
nation since French privateers made safe delivery across the Atlantic doubtful. Congress
thus enacted legislation preparing for war. It created a Navy Department, appropriated
funds for ships, cannons, small arms, and military stores, and authorized establishment of
a foundry to cast cannon (an idea supported by President Adams and the Federalists, but
opposed by Vice President Thomas Jefferson and his political party on the ground that, if
the government made cannon, private foundries would go bankrupt). With these funds,
the government entered into 27 contracts, including one with Eli Whitney (the inventor of
the cotton gin), to obtain 40,200 muskets, which were to be copies of the “Charleville -
musket of 1763,” the weapon France supplied the United States during the Revolution.
Except for Whitney’s contract, which was handwritten after he consulted his attorney, the
legal documents were a “standard form” containing simply five paragraphs. All of the
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contracts stated the manufacturers were to use “government furmshed material”
(well-seasoned, black walnut stocks in the rough) if available from the government, at a
cost of 25 cents a stock. . 1 Stat. 352, 553; Nagle, 4 History of Gov’t Contracting at
70-71, 78-79; Maj. James E. Hicks, U.S. Military Firearms 1776-1956, 9, 14, 19, 21 -22
(1962); Boyd L. Dastrup, King of Battle 40 (1992); Constance McLaughlin Green, Eli )
Whitney and.the Birth of American Technology, 100-01, 105-06, 109, 111 (1997); Merritt
Roe Smith, Military Arsenals & Indus. Before World War I, in War, Bus., & Amer.
Society: Historical Perspectives on the Military-Indus. Complex, 24, 25-26 (Benjamin
Franklin Cooling ed., 1977); MacGregor, The Formative Years 1783-1812 in 1 Amer.
Mil. Hist. at 108, 115, available at www history.army.mil/books/amh-v1/index.htm; .
Additional Naval Force and the Establishment of a Public Foundry (16 Jan. 1798) i in

1 American State Papers: Military Affairs at 32, available at http://memory.loc.gov/cgi-
bin/ampage; see Contracts for the Supply of Cannon (12 Apr. 1798) i in 1 American State
Papers: Military Affairs at 123, qvailable at http://memory.loc.gov/cgi-bin/ampage;
Claim for Loss on a Contract for Muskets (6 Jan. 1820) in 1 American State Papers:
Military Affairs at 684-85, available at http //memory loc.gov/cgi-bin/ampage.

Whitney, who was aware of French success makmg arms with novel dre-forgmg,
jig-filing, and hollow milling techniques, proposed “manufacture of 10 to 15 thousand
stands” (musket complete with bayonet, wiper, ramrod and screwdrlver) even though he
had no experience making-arms and had not tooled his factory for such work. Whitney
stated that machinery moved by water adapted to the manufacture would d1m1msh labor
and facilitate making the arms, and he would not “go to the expense of erecting works for
this purpose unless [he] could contract to make a considerable number.” Most in the
new nation assumed that production of a musket defied machine manufacture. A few =
skilled craftsmen filed and fitted each individual component of every musket made in the
United States because the weapon required exact fit of parts. Precision work early in the
19" century was an “art,” not a craft. Each musket was made one at a time, i.e., “lock,
stock and barrel.” The concept of interchangeable parts for arms or other items was not
within the imagination of most. While Whitney had been “down on his luck” when
making his-proposal due to pirating of his cotton gin invention and a fire at his plant, the
government advanced him $10,000 under the contract, which allowed other advances at
the discretion of the Treasury Secretary “in proportion to the progress made in executing
the contract.” Other musket contractors were also given advance payments to enable
them to bid on t_he government work since Great Britain had maintained a monopoly on
most manufacturing and, as Hamilton had observed, no real arms industry. existcd in the
nation.. Claude E. Fuller, The Whitney Firearms 2-3, 6-7,33-34, 40, 42, 44-45, 47-48
(1946); Merritt Roe Smith, Army Ordnance & the “American System” of Mfg., in Mil.
Enterprise.and Technological Change 47-49 (Merritt Roe Smith ed. 1985); Nagle, 4
History of Gov’t Contracting 70-71, 79-81; Smith, Military Arsenals & Industry Before
World War I, in War, Bus., & Amer. Society at 25-27; Green, Eli Whitney & The Birth of
Amer. Technology at 98-99, 100-02, 104, 109-10; Joseph & France Gies, The Ingenious
Yankees 72-76 (1976); Chernow, Alexander Hamilton at 374; Geoffrey Perret, 4 Country.
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Made By War 95 (1989); Keeny, The Foundations of Gov’t Contracting, J. Contract
Mgmt., Summer 2007 at 12; James V. Joy, Jr., Eli Whitney’s Contracts for Muskets, 8
Pub. Cont. L.J. at 141-43; Peter George, The Emergence of Indus. America 71 (St. U. of
N.Y. 1982); Claim for Loss on a Contract for Muskets (6 Jan. 1820) in 1 American State
Papers: Military Affairs at 684-85, available at http://memory.loc.gov/cgi-bin/ampage.

During 1799, Pierre Samuel du Pont arrived from France with his family to invest
most of his remaining fortune in commercial and industrial establishments in the United
States. He was certain that within 10 years the capital he invested would be quadrupled
and hopeful it might increase in amount 10 or 20 times. Du Pont had attained eminence
as an economist, had befriended Jefferson during Jefferson’s days as ambassador to the
Court of Louis X VI, and had joined Jefferson in advocating freedom of commerce. His
son, Eleuthere Irenee (E.I.), wished to establish a gunpowder factory. The younger
du Pont, who had studied at the French government gun powder works, created what
today would be called a “business plan,” which was entitled “On The Manufacture of
War and Sporting Powder in the United States.” It detailed: the equipment and. facilities
needed to manufacture gunpowder; costs of necessary raw materials, equipment and
labor; existing competition which du Pont considered to be inefficient and producing a
more-costly, lower-quality product; potential future competition; the anticipated pricing
of powder to be made; future market and need for the product, which included the Army
and Navy; potential profit that might be made; and capital believed necessary to operate a
powder factory in the United States. Correspondence between Thomas Jefferson and
Pierre Samuel du Pont de Nemours 1798-1817 at xiii-xviii; xix, xxi (Dumas Malone ed.
and Linwood Lehman trans. 1930); Business America, The History of the E.I. du Pont de
Nemours Powder Co. 11, 167-74 (1912), available at http://www.freepyroinfo.
com/Pyrotechnic/Historical Pyro/The History of the E I Du Pont De Nemou.pdf
(Google Books); B.G. du Pont, E.I. du Pont de Nemours and Co., A History, 1802-1902, -
11, 12, 15 (Houghton Mifflin Co. 1920), available at http://books.google.com/books;
H.C. Engelbrecht & F.C. Hanighen, Merchants of Death 24-25 (1917); Correspondence
between Thomas Jefferson & Pierre Samuel du Pont de Nemours 1798-1817, 1, xvi-xviii;
supp. XXII-XXIV (Dumas Malone ed. & Linwood Lehman trans. 1930).

Infinite opportunity for manufacturing existed in the United States but there was
little money available for investment in manufacturing facilities. Land companies could
enlist shareholders by selling stock to finance their venture because land itself was seen
as a tangible, familiar asset offering security. Merchants who accumulated capital by
traveling to exotic ports and procuring various goods, however, were not willing to risk
their capital on uncertain manufacturing, especially that done by an unheard of method
such as proposed by Whitney. Those who wished to manufacture, such as Whitney and
du Pont, thus often had to locate sources of financing for their planned ventures. For
example, while E.I. du Pont received some capital from family to erect a “manufactory,”
he raised significant funds from friends in France, including monies needed to purchase

powder equipment made at the French government works. Because the expenses of
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completing his factory were more than he had anticipated, he also had to borrow $11,000
from a bank. Whitney negotiated receipt of a significant advance and progress payments
from the government as financing on his initial musket contract. Du Pont, E.L du Pont de
Nemours & Co., A History at 11-12, 15, 29, 167-74, available at http://books.google.
com/books; Engelbrecht & Hanighen, Merchants of Death at 26; Green, Eli Whitney &
the Birth of Amer. Technology at 99; Nagle, A History of Gov’t Contracting at 80-81, 87;
Joy, Eli Whitney’s Contracts for Muskets, 8 Pub. Cont. L.J. at 143-44.

Only 3 of the 27 contractors making guns fulfilled their contracts within 9 months
after passing of their contract completion dates and Whitney was among the delinquent.
Weather and a yellow fever epidemic/quarantine in Philadelphia (which halted delivery
of gunstocks and purchases of Philadelphia iron), among other things, delayed Whitney’s
progress. With government backing, Whitney had counted on his commercial loans to
finance purchase of materials but found the 60-day notes utilized by merchants to be
unsatisfactory for businesses like his where there was no quick turnover. He used money
earmarked for other purchases to pay off the notes and was unable to buy in the quantity
economy dictated. The government gave Whitney an extension of time to perform and
granted him an additional $1500, but required him to furnish a bond to cover the $10,000
initial advance and specified he complete a specified number.- Ten New Haven citizens
underwrote the required $10,000 bond in exchange for a mortgage on his plant and farm.
While Whitney did not complete the required number, he saved himself from contract
termination by dramatically dumping 10 sets of components for musket.locks on a table
and picking parts at random from the table to assemble 10 firing mechanisms, persuading
those assembled, who included Jefferson and Adams, that the lock parts for one of his
muskets could be exchanged with those of others. If the jigs and machine tools used by
Whitney could make components so identical that both filing and special fitting in
assembly. were not necessary, guns could be made much more quickly by less skilled
laborers and would not require an armorer for repair, but simply an “interchangeable”
replacement part. Whitney had seen a French model 1777 musket in 1801 and was so
impressed with its advantages over the 1763 model being made that he suggested
“changes” embracing the improvements. Whitney stated that he believed the advantages
of the improvements “will more than compensate for the expence [sic] of the alteration”
and he “will contract” to make the improvements for a small increase in price of each
musket. The government agreed to the “changes” and increased price, granted an -
additional advance of $30,000, and allowed five (rather than two) years for completion of
his contract. Nagle, A History of Gov't Contracting, at 84; Smith, Military Arsenals &
Indus. Before World War I, in War, Bus., & Amer. Society, at 25-27; Perret, A Country
Made By War at 96; Merritt Roe Smith, Harpers Ferry Armory & the New Technology:
The Challenge of Change 24-51 (1977); Vernon W. Ruttan, Is War Necessary for
Economic Growth?: Military Procurement & Technology 22-23 (2006); Joy, Eli
Whitney’s Contracts for Muskets, 8 Pub. Cont. L.J. at 140-41, 144-45; Green, Eli Whitney
& the Birth of American Technology at 112-17, 121-22, 126-29; Hicks, U.S. Military
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Firearms 1776-1956 at 19; Fuller, The Whitney Firearms at 51-52, 56-57, 67-71; Smith,
Military Arsenals & Indus. Before World War I, in War, Bus., & Amer. Society at 27.

In 1801, Jefferson became President and Foxall, one of the nation’s foremost
authorities on cannon and a friend of Jefferson’s, ended his Pennsylvania partnership
with Morris and established a new foundry along the Potomac River near Georgetown in
Washington, D.C., using his own capital. About the same time, du Pont began making
gunpowder at his facility in Wilmington, and the federal government and Jefferson were
among his first customers. While President Adam’s Secretaries of War and Navy had
begun planning a national cannon factory pursuant to the 1798 legislation, Jefferson
desired to reduce military expenditures and no such factory was built. 2 Columbia
Historical Society, Records of the Columbia Historical Society at 28, 30-32, 34, 38, 40-42
available at, http://books.google.com/books; Engelbrecht & Hanighen, Merchants of
Death at 23; MacGregor, The Formative Years 1783-1812 in 1 Amer. Mil. Hist. at 109,
117, available at http://www.history.army.mil/books/amh/amh-05.htm (Jefferson took
office committed to a policy of peace and economy); du Pont, E.I. du Pont de Nemours &
Co., A History 19, available at http://books.google.com/books; Nagle, A History of Gov’t
Contracting at 87; see Cannon, Small Arms and Other Munitions (15 Dec. 1811) in 1
American State Papers: Military Affairs at 303, available at http://memory.loc.gov/cgi-
bin/ampage; Contracts for Cannon and Shot (24 Feb. 1832), in 4 American State Papers:
Military Affairs, at 933-34, available at http://memory.loc. gov/cg1~b1n/ampage

In September 1801, Whitney’s first 500 muskets were fully proved and mspected
Whitney proposed that they be shipped in well-seasoned pine boxes carefully fitted and
designed to keep dampness from the weapons to protect them from rust. The government
agreed and paid him $2.50 additional for each pine box holding 25 muskets. Seventeen
months later, after Whitney was required to travel south to handle matters relating to his
cotton gin patent litigation, the government again extended his contract. Green, E/7
Whitney & the Birth of Amer. Technology at 131-35; Joy, Eli Whitney'’s Contracts for
Muskets, 8 Pub. Cont L.J. at 145.

Because our nation’s founders believed that a well-regulated citizen militia would
allow the United States to avoid a standing army of professional soldiers, the Constitution
specified Congress was responsible for “organizing, arming, and disciplining” a “militia.”
U.S. CONST. art. 1, § 8. Jefferson hoped to avoid additional expense of arms for the militia,
but censuses of arms conducted in 1803 and 1806 showed there were insufficient arms for
militia members. Congress therefore passed the 1808 Militia Act appropriating $200,000 a
year “for the purpose of providing arms and military equipment for the whole body of the
militia.” The Treasury Department purchased ads in most major newspapers seeking bids
and signed contracts with all but one of the 20 gun makers who had replied. These
contracts were the start of a government practice of providing orders on a long-term basis.
2 Stat. 490; James A. Huston, The Sinews of War: Armiy Logistics 1775-1953 at 96-97, -
115-18 (1966); Nagle, A History of Gov't Contracting at 87; Claude E. Fuller, The Whitney
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Firearms 85 (1946); Hicks, U.S. Military Firearms 1776-1956, at 19-24; 17 Annals of
Cong. 1002-05, 1019-45 (1807), available at http://memory.loc.gov/ammem
/amlaw/lwaclink.html#anchorl10; 18 Annals of Cong. 2175-97 (1808), available at
http://memory.loc. gov/ammem/amlaw/lwaclmk html#anchor10; Henry Dearborn, Return
of the Militia (29 Dec. 1802), in 1 American State Papers: Military Affairs at 159, 162,
available at http://memory.loc.gov/cgi-bin/ampage; Henry Dearborn, Return of the Militia
(4 Apr. 1806), in 1 American State Papers: Military Affairs at 199, 200-03, available at
http://memory.loc.gov/cgi-bin/ampage; Henry Dearborn, Return of the Militia (7 Feb.
1807), in 1 American State Papers: Military Affairs at 210, 214; Jacob E. Cooke, Tench
Coxe & the Early Republic 286-88 (U. of N.C. Press 1978).

Durmg 1807, Congress passed a resolution directing the War Department to

“inquire” into the expediency of building “a national foundry” in D.C. to cast ordnance
and sell arms to the individual States. Jefferson’s Secretary of War, Henry Dearborn,
wrote Foxall a letter seeking his adV1ce Foxall replied that: he would not build such a
foundry at his own expense because the government’s ordnance needs likely would be
satisfied in “a few years” “before any adequate return could be made of the expense of
building the works™; if the foundry were built on government-owned land, as Foxall
believed desired, when there was no immediate need for ordnance, he would not be able
to “convert” the “facility into mills for making flour or some other manufactory” and no
person would purchase from him a facility “that had no immediate use”; thus, if another
new foundry was desired, the government should pay to erect its own foundry; such a
facility could benefit the government “in case of emergency,” establish “umfonmty in
artillery,” and serve as a guide or yardstick for determining a “fair price” for ordnance
that the government obtained by contract; and he was willing (with the exception of the
necessary steam engine) to erect, “on as large or...small a scale as [the government] shall
determine”, and place “into complete operation” such a‘faclhty in exchange for “use of
the same, W1thout rent or charge, with a contract sufficient to keep it at work for two
years after completion.” He added that (1) he would maintain “a regular set of books of
expenditures” with “vouchers of all moneyed transactions” concerning foundry erection
which would “be open at all times to the inspection of any person” that the government
might appoint; (2) if there was need for ordnance after the two year period, he was
willing to pay a satisfactory rent to continue to operate the facility; and (3) he hoped that
the government agreed he was attempting to advise it as one who did not have an
“establishment of the kind” which “has nearly his all invested in it” and which will “be of
little value” as a “manufactory” if the nation “withdraws aid and patronage therefrom.”
The federal government, however, did not accept Foxall’s offer to enter into what would
appear to be the nation’s first contract to produce goods (cannon) with
government-furnished facilities (equipment and buildings) assembled and erected for the
government by the contractor without the receipt of any profit for the assembly and
erection of that property. Congress determined instead that the nation’s 530
“privately-owned” foundries could meet the nation’s wartime artillery needs. Letter from
Henry Foxall to the Secretary of War (Aug. 1807) in 1 American State Papers: Military
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Affairs, 215-17, available at http://memory.loc.gov/ammem/amlaw/
lwsplink.html#anchor5; 2 Columbia Historical Society, Records of the Columbia
Historical Society 34-37, available at http://books.google.com/books; Dastrup, King of
Battle at 47-48; Nagle, A History of Gov’t Contracting at 79; Kreidberg, History of Mil.
Mobilization in the United States Army 1775-1945 at 56; see Cannon, Small Arms and
Other Munitions (16 Dec. 1811) in 1 American State Papers: Military Affairs at 303,
available at http://memory.loc.gov/cgi-bin/ampage.

In 1809, Congress required “all purchases and contracts” of the War, Navy and
Treasury Departments be “made by open purchase or by advertising for proposals.” The
Attorney General subsequently construed this statute as requiring that the Departments
advertise for goods unless there were “public exigencies” that “necessitated immediate
contract performance.” Additionally, Whitney made the final delivery of muskets under
his 1798 arms contract. Because further advances had accompanied each extension of the
performance period, only $2,450 remained on the $134,000 contract. The same year, the
government entered into contracts with 19 other gunsmiths for 85,000 muskets at a price
of $10.75 apiece. 2 Stat. 536; 2 Op. Att’y Gen. 257 (1829); Nagle, 4 History of Gov'’t
Contracting at 86; Patricia H. Wittie, Origins & History of Competition Requirements in
Fed. Gov’t Contracting 2-3, available at www.reedsmith.com_functions/
download.cfm?use_id= 0&fde_id; Jeanette Mirsky & Allan Nevins, The World of Eli
Whitney 212, 220 (1952); Joy, Eli Whitney’s Contracts for Muskets, 8 Pub. Cont. L.J. at
145; Green, Eli Whitney & the Birth of Amer. Tech. at 137-38; Fuller, The Whitney
Firearms at 86, 89.

In 1812, the government had received fewer than one third the number of expected
muskets and concluded that a number of the contractors were likely to default. Whitney,
who was not among those contractors likely to default, offered to deliver 15,000 muskets.
While he had been performing small contracts for New York and Connecticut, he
understood he needed to keep his equlpment and workmen fully utilized. He wrote in his

papers:

As waterworks are expensive and soon go to decay, the
machinery should be so proportioned and the extent of each
establishment such, as to keep all the machinery constantly
employed. Any attempt to carry on such a manufactory
without a solid, fixed and sufficient Capital must be abortive.
The amount of the capital must be at least equal to double the
value of the Arms delivered in one year — and this amount
will not be sufficient unless the finished work be turned in
and payment for the same received every ninety days. The
establishment of such a manufactory...can in no case be
accomplished in less than two years — and should be
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continued at least twenty years to warrant such an investment
of capital.

War Secretary Eustis entered into a contract with Whitney to produce muskets following
the pattern of arms he had made for New York State, except the length of the barrel was
to be 40 inches. Whitney was to start delivery in May 1813 and thereafter complete “not
more than 3,000 nor less than 1,500” annually. The government agreed to again advance
money and to pay $13 per stand. Green, Eli Whitney & the Birth of Amer. Tech. at
155-56; Fuller, The thtney Firearms at 80, 87-92; Arms Provided for, and Issued, to the
Militia (24 Dec. 1812) in 1 American State Papers: Mllltary Affairs at 327-29, available
at http://memory.loc.gov/cgi-bin/ampage. ‘

Shortly before the start of the War of 1812, Congress placed the Army’s supply
system under the exclusive control of the Secretary of the War, created the Office of
Commissary General of Purchases, and created an Ordnance Department.

Callender Irvine became the “Commissary General” of purchases and preferred
“government” production over private contracts. He argued it was “[b]etter to increase
the number of our public establishments and the number of hands at those already in
operation and bring the whole under the superintendence of one judicious and
independent man,” who many thought he believed should be him. He was not happy that
Whitney had received his new contract. Irvine and a colleague had hoped to have their
own model musket adopted by the Army. When Whitney did not deliver the first annual
installment of muskets timely, Irvine notified the Secretary of War that he “had been
trifled with long enough...by these contractors,” he has authority to cancel contracts, and
he had written Whitney that he will exercise his authority. When Whitney produced the
first batch of muskets, Irvine made various complaints, including that the bayonet was
short and the britch not water tight, and stated all defects noted needed to be corrected.
Whitney responded to each point, noting that the musket model had been selected by
former War Secretary Eustis, the muskets conformed to that model, he was willing to
make requested modifications at government expense, and a party to a contract cannot
legally “force changes unacceptable to the other.” Irvine then withheld advances due.
Whitney and initiated proceedings to commence suit against Whitney. Whitney
appealed. President Madison discussed the matter with Whitney. The Chief of Ordnance
praised Whitney’s work. War Secretary Armstrong ordered Irvine to send an inspector to
prove the muskets awaiting inspection at Whitney’s plant. In 1815, Congress placed the
Ordnance Department in charge of all contracts for arms, destroying Irvine’s hopes of
developing an empire. While some, like Irvine, viewed government patronage of private
contractors as furnishing gain to private individuals at public expense, others were
concerned that a government “monopoly” of arms manufacture could lead to a
dictatorship. Congress, and the President, elected to continue to enter into contracts, with
Ordnance Department supervision of production by contractors and armories. The
country therefore continued to purchase most of its arms (and other supplies) from the
private sector, which utilized its own capital to produce the goods and supplies
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purchased. 2 Stat. 696-97, 732; 3 Stat. 203; Nagle, 4 History of Gov't Contracting at
92-93, 95-99, 116-17; W. Michael Hix et al., Rethinking Governance of the Army’s
Arsenals and Ammunition Plants 14 (2003), available at http://books.google.com/books;
Joy, Eli Whitney s Contracts for Muskets, 8 Pub. Cont. L.J. at 141, 147-54; Green, Eli
Whitney & the Birth of Amer. Tech. at 156-60, 168; Keeny, The Foundations of Gov't
Contracting, J. of Contract Mgmt., Summer 2007 at 14; Hicks, U.S. Military Firearms
1776-1956 at 36, 40, 41-44.

Insufficient supplies and faulty arms plagued the 1812 war effort, but the United
States prevailed. Du Pont sold the federal government gun powder for the war and had
company sales of $148,597.62 in 1812. Foxall’s foundry is thought to have supplied the
cannons used by Commodore Perry to defeat the British on Lake Erie. Some criticized
the government for failing to obtain the best available equipment for the nation’s soldiers.
The Governor of Tennessee, for example, advised militia volunteers from his state to
“avoid the smoothbore muskets” preferred and supplied by the War Department because
they may be “good enough for Regular Soldiers but not the Citizen Volunteers of
Tennessee.” Du Pont, E.I du Pont de Nemours and Co., A History at 59, available at
http://books.google.com/books; Nagle, 4 History of Gov't Contracting at 92-93, 95-99,
116-17; 2 Columbia Historical Society, Records of the Columbza Historical Society at 32
available at http://books.google.com/books.

During March of 1818, five du Pont powder mills exploded, destroying almost the
entire plant and over 85,000 pounds of powder, causing a loss of about $30,000. Until
new facilities could be built, du Pont supplied most customers with excess powder it had
obtained from the federal government at the end of the War of 1812, which was not lost
in the explosion. Between explosions, the bankruptcies of customers who had bought
powder on credit for six months or more (which generally was allowed), and the financial
distress existing in the nation, du Pont’s powder works lost $190,000 between 1817 and
1819. Du Pont, E.I. du Pont de Nemours & Co., A History at 29, 54-55, available at
http://books.google.com/books.

‘By 1819, the policy of the War Department was to renew firearms contracts
where performance was satisfactory and the price offered was as low as other bids.
Col. George Bomford principal contracting officer for the Ordnance Department,

explained:

Without such inducements, contracts upon reasonable terms
could not have been obtained because the United States was
the only customer the contractors could have.... In 1798,
when the first attempt was made there were but few persons
in the country acquainted with the business; and but one of
these (Eli Whitney of Connecticut) who embarked in it
succeeded; all the rest were either ruined by the attempt or

21




found the business so unprofitable and hazardous as to induce
them to relinquish it. In 1808, after the passage of the law
making a permanent appropriation, a renewed attempt was
made, and many of the contractors who were then engaged in
the business have also failed. The steady support and
patronage given by the Government since that time to the
contractors whose skill, perseverance and capital saved them
from early failure has resulted in the firm establishment of
several manufactories of arms, and preserved to the country
establishments of great importance to its securlty and defence
[sic].

Joy, Eli Whitney’s Contracts for Muskets, 8 Pub. Cont. L.J. at 155; Nagle, 4 History of

Gov 't Contracting at 88; Mirsky & Nevins, The World of Eli Whitney at 273-T4; Huston,

The Sinews of War: Army Logistics 1775-1953 at 117; see Contracts Made Since 1820

(6 Jan. 1824) in 2 American State Papers: Military Affairs at 599-612, available at ' ‘
http://memory.loc.gov/cgi-bin/ampage. 7 |

During 1819, the Ordnance Department desired to acquire 1,000 breechloading
rifles which were the subject of a patent received by John Hall. While Hall had the
option to produce the guns in his Maine shop, he elected to contract to manufacture the
rifles at-Harpers Ferry Armory with government-owned equipment. Under this special
contract, he was not paid a fixed sum or “piece rate” for the rifles, but a “salary” for
serving as an “Assistant Armorer,” who instructed and directed armory workmen in
fabricating the rifles, plus a “royalty” of $1 for each weapon. In 1820, Hall was placed in
charge of a separate rifle works at Harpers Ferry and developed many of the machiries
used in the rifle works. Because of a statutory provision requiring that arms for state
militias be produced by “private contractors,” Hall could not make breechloaders for
them and the Ordnance Department awarded a contract to Simon North of Connecticut to
manufacture them with technical advice provided by Hall. In 1834, North produced rifle
components that could be exchanged with rifles made by Hall at Harpers Ferry. Thus,
Hall and North, rather than Whitney, are credited by some historians with introducing the
practice of interchangeable parts to manufacturing, Report ona Proposmon to Purchase
Patent Right of John H. Hall for Making Rifles, 24™ Cong. (24 Feb. 1836), in 6 American
State Papers: Military Affairs at 104-11, available at http://memory.loc. gov/cgl-bln/
ampage; Merritt Roe Smith, John Hall, Simeon North and the Milling Machine,

14 Technology and Culture 573-80, 583-85, 591 (1973); Nagle, 4 History of Gov't
Contracting at 116-17; Merritt Roe Smith, .Harpers Ferry Armory and the New
Technology: The Challenge of Change 196, 209-11 (1977); Gies, The Ingenious Yankee,
at 176; Smith, Army Ordnance & the “American System” of Mfg., in Mil. Enterprise and
Technological Change 8-9, 61-64, 76-77 (Merritt Roe Smith ed. 1985); Fuller, The
Whitney Firearms at 152; Huston, The Sinews of War: Army Logistics 1 775-1 953 at
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115-18; Smith, Military Arsenals & Industry Before World War 1, in War, Bus., & Amer.
Society: Historical Perspectives on the Military-Industrial Complex at 31.

In 1835 and 1836, Congress again considered establishing a national cannon
foundry in Washington, D.C. General John Mason, who had purchased Foxall’s foundry
in 1815 and continued its operation of manufacturing cannon of various calibers for both
the War and Navy Departments, proposed the purchase of his facility for $70,000 and the
enlargement of that facility. A Congtessional committee endorsed that proposal. During
December 1837, in his annual address to Congress, President Martin Van Buren, based
on a report by the War Secretary, recommended the nation establish both a government
cannon foundry and gun powder works. The latter recommendation prompted
Alfred du Pont to state that, “if the expectation is to save expense, they will find
themselves greatly deceived.” Neither Presidential recommendation was pursued.
Report on the Expediency of Establishing a National Foundry in the District of Columbia
(9 May 1936), in 6 American State Papers: Military Affairs at 413-16, available at
http://memory.loc.gov/cgi-bin/ampage; Select Committee Report on Expediency of
Establishing a National Foundery [sic] in 5 American State Papers: Military Affairs at
518-21, available at http://memory.loc.gov/cgi-bin/ampage; 2 Columbia Historical
Society, Records of the Columbia Historical Society at 29, 32, 37-38, available at
http://books.google.com/books; du Pont, E.I du Pont de Nemours and Co., A History at
95, available at http://books.google.com/books; War Secretary Ann. Rep., in 7 American
State Papers: Military Affairs at 571, 576, available at http://memory.loc.gov/ cgi-
bin/ampage; Bill to Provide for Establishment of a National Foundry, H.R. 628, 24"
Cong. (1836), in American State Papers, available at http://memory.loc.gov/cgi-
bin/ampage; Bill to Establish a Foundry, S. 12, 24™ Cong. (1836), in American State
Papers, avazlable at http://memory.loc.gov/cgi-bin/ampage; Bill to Establish a Foundry,
S. 234, 24 Cong. (1836), in American State Papers, available at http: //memory loc.gov/
cgi-bin/ampage; Bill to Establish a Foundry, S. 239, 25" Cong. (1838), in American State
Papers, available at http://memory.loc.gov/cgi-bin/ampage; Bill to Provide for
Establishment of a National Foundry, H.R. 1032, 25 Cong. (1839), in American State
Papers, available at http://memory.loc. gov/cgl-bln/ampage Huston, The Sinews of War:
Army Logistics 1775-1953 at 118-19. :

During the 1830s, procuring small arms by contract declined because some arms
makers could not obtain the increasing capitalization required by new technology and
frequent model changes, survive the rigid inspections of the parts “uniformity system,”
and/or had depended too much upon one craftsman who died and could not be readily
replaced. While the Mexican War briefly halted the disappearance of contractors, the
industry had changed significantly by mid-century — only 3 of 11 firms active in the
1820s still held government contracts and, by 1856, all but one of those firms (Whitney
Arms Company) had gone out of business. Larger, corporately-organized contractors led
by young, aggressive businessmen, such as Samuel Colt and Epiphalet Remington, who
had better capitalization and improved equipment, replaced the earlier arms makers. Colt
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produced a revolver patented by him in 1836 that was popular among the Texas Rangers
in the Texas War for Independence. The high price of the gun and Army reluctance to
accept a complicated weapon, however, limited its early success causing the
Pennsylvania company that had obtained the right to manufacture the pistol to go
bankrupt in 1842. Thereafter Colt made arrangements with Whitney to manufacture the
revolver until he accumulated sufficient capital to open his own plant in 1855. Huston,
The Sinews of War: Army Logistics 1775-1953 at 115-18; Nagle, 4 History of Gov't
Contracting at 172-73; Smith, Military Arsenals & Indus. Before World War 1, in War,
Bus., & Amer. Society: Historical Perspectives on the Military-Indus. Complex at 31;
Engelbrecht & Hanighen, Merchants of Death at 40-42. :

The Ordnance Department opened the armories to visits by private manufacturers
to obtain drawings and other information. Arms contractors, however, were expected to
share their inventions with the armories on a royalty-free basis if they wished to continue
receiving government contracts. As a result, few patents issued for machines or machine
processes prior to the Civil War. The diffusion of knowledge between the armories and
private manufacturers resulted in development of various equipment key to advancing
manufacturing in the nation. Nagle, A History of Gov’t Contracting at 118-19; Smith,
Army Ordnance & the “American System” of Mfg., in leztary Enterprise and
Technological Change at 8-9. o

During the 18405, the Navy launched its first ocean-going “steam-driven” capital
ships, the USS Missouri and Mississippi, which were constructed, respectively, at its
New York and Philadelphia shipyards. The machinery for both was built pursuant to
contract and designed by the superintending engineer of West Point Foundry undera
consulting contract with the Navy. The Navy also launched a paddlewheel steamer (USS
Michigan), iron-hulled steamer (USS Allegheny), screw steam warship (USS Princeton)
and screw steam sloop (USS San Jacinto). The engines and boilers for all four were
again built by private-sector firms under contract. The Princeton, which was exhibited as
a “marine wonder” at locations along the East coast was constructed at the Phlladelphla
Shlpyard pursuant to a design by Swedish inventor John Ericsson under the supervision
of CPT Robert Stockton, who secured the political support for it to be built. (While the
Navy later sought to build other vessels based on the Princeton design, the ship is
remembered for an eatly cruise on the Potomac River during which one of its guns
designed by CPT Stockton exploded injuring President Tyler and killing several,
including the Secretaries of Navy and State). No accepted design for steam power plants
then existed. “Each ship’s engine was a unique piece of machinery attuned to the
peculiarities of design of that particular vessel.” In sum; steam technology was in a state
of flux with frequent new developments and patents, and Navy engineers found it
difficult to keep abreast of the changes. Pursuant to congressional request, the Navy
convened a Board of Engineers to report on problems experienced with the Princeton,
Allegheny, and San Jacinto. The Board’s report cited the Navy for poor planning, shoddy
engineering and extravagant expenditure of funds in constructing and maintaining the
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ships. As a result, the Navy replaced its Engineer-in-Chief and the San Jacinto discarded
its engines designed by Navy engineers in favor of engines designed and warranted by a
contractor. Kurt Hackemer, The U.S. Navy and the Origins of the Military Indus.
Complex 1847-1883 16, 18, 34 (2001); Frank M. Bennett, The Steam Navy of the United
States: A History of the Growth of the Steam Vessel of War in the U.S. Navy, & of the
Naval Engineer Corps, 32-36, 44-47, 53, 61, 67, 69-70 (1896), available at
http://books.google.com/books; 1 Donald L. Canney, The Old Steam Navy: Frigates,
Sloops, & Gunboats 1815-1885, 37-38 (1990); see generally Ericsson v. United States,
1857 U.S. Ct. Cl. LEXIS 194 (Ericsson entitled to $13,900 additional for services
rendered regarding the Princeton).

Expansion of the Navy occurred sporadically — in fits and starts depending on the
desires of a particular administration. Congressmen representing districts with shipping
interests supported expansion, but those from inland with agricultural economies desired
the nation’s limited funds be spent on roads, canals, and railways. After conclusion of
the Mexican-American War in 1848, the Navy, which was slow to adopt steam to power
ships, recognized it needed to possess seaworthy, “steam-powered” vessels. Lacking
specific appropr'iations from Congress for such ships, the Navy used funds appropriated
annually for ship “repair” to “rebuild” existing ships, including the USS Princeton and
Allegheny. Essentially, the Navy would dismantle a ship, rebuild it with new materials to
the same or different dimensions, retain the vessel’s name and a few of its timbers or
fittings, and have a “new” steam-powered vessel. The rebuilt Princeton, for example,
used its original engines designed by Ericsson in a hull built of almost all new material.
Similarly, the rebuilt Allegheny discarded its experimental boiler system which generated
patent royalties for a Navy engineer in favor of other boilers, received additional frames
and braces for its hull, had openings in its hull for wheels that generated patent royalties
for another Navy officer permanently closed, and received a screw propulsion system.
Hackemer, The U.S. Navy & the Origins of the Military Indus. Complex at 10-11;
Bennett, The Steam Navy of the United States at 41, 52-57, 62, 72-74, 137, 141, avazlable
at http://books.google.com/books; 1 Canney, The Old Steam Navy at 31-43; see, e.g.,
9 Stat. 97-101, 169-73, 187-88, 266-73, 374-79, 513-17, 621-26; 10 Stat. 100-05, 220-24,
583-87, 675-82.

Naval expansion became more acceptable in the 1850s after a “Report on the
National Defences” by Navy Cmdr. Samuel Francis du Pont contended a Navy strong
enough to protect the American coastline helped ensure peace and the Navy needed fast
sailing ships capable of carrying larger cannon that were equipped with steam power and
propeller, rather than paddle wheels, for their propulsion, i.e., a larger and more powerful
version of the Princefon. During 1854, Congress authorized the Navy to obtain six steam
frigates, one of which was the USS Merrimack. The Navy viewed this authorization as
the initial step in a comprehensive rebuilding of its fleet and realized that, if it wished to
obtain additional authorizations, it needed to demonstrate that it could be trusted with the
funds necessary for a building program complicated by a lack of sufficient plant to build
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steam engines and need to use private contractors to obtain power plants. 10 Stat, 273;
Navy Sec’y Ann. Rep. 1854 at 392-93, Rep. 1855 at 13-15; Hackemer, The U.S. Navy &
the Origins of the Military Indus. Complex at 11, 14-16, 20, 22-24, 47; Bennett, The
Steam Navy of the United States at 141, 145, available at http://books.google.com/books;
1 Canney, The Old Steam Navy at 45- 46 48, 50.

Because of the embarrassments suffered, previously, the contracts for the 1854
steam frigates provided that: when both one-third and two-thirds of contract work were
completed satisfactorily, the Navy would pay one-fifth of total contract price; another
one-fifth payment of contract price would occur when the ship made a satisfactory trial
trip of not less than a week at sea; the remainder of the contract price would be paid when
the ship had been in the Navy’s possession and performed satisfactorily for six months;
repairs necessary during the trial due to defective workmanship and material were to be at
the expense of the contractor; and a bond posted by the contractor equal in value to three-
fourths of the amount of the contract would be forfeited if the contractor failed to meet
terms of the contract. Thus, unlike its earlier engine contracts, the Navy withheld a
percentage of the total contract price pending successful sea trials and imposed
‘substantial financial penalties for engines that failed. Navy Sec’y Ann. Rep. 1854 at 393;
Hackemer, The U.S. Navy & the Origins of the Military Indus. Complex at 6, 31, 53.

During March 1857, Congress appropriated $1 million to the Navy to obtain five
heavily-armed, shallow-draft, screw “sloops” better suited for coastal operations. The
Navy awarded contracts for three sloop power plants to private firms and contracted with
a civilian engineer to assist it with an experimental arrangement for a fourth to be built in
the Navy’s own yard. For the first time in:over four decades, the Navy also contracted to
have a warship’s hull built by a private contractor, All of these contracts derived their
basic structure from the 1854 frigate contracts and included paragraphs lifted verbatim.
The Navy, however, made a key adjustment to the contracts to address a major problem
facing a company awarded an engine contract — cash flow. Steam power plants were
extremely expensive — the Merrimack’s cost $172,064 (a huge sum in 1854). Engine
manufacturers did not possess that kind of capital. While the earlier contracts utilized
graduated payments linked to work progress, a contractor needed to have “deep pockets”
because it received only 60% of total contract price even when an engine was fully built.
In the new contracts, the Navy attempted to alleviate some contractor financial pressure
by providing for payment of 20% of total contract price at completion of V4 , %, %, and
the entirety of contract work with only the remaining 20% to be paid after machinery had
performed successfully on a six~month, trial cruise. Thus, a contractor received a higher
percentage of total contract price (80%) when an engine was complete and ready for trial
under the 1857 contracts. Concerns that a contractor might default after substantial funds
had been paid it were alleviated by including a new clause giving the Navy a lien on the
uncompleted machinery and all material, and requiring the contractor to insure the power
plant being constructed against fire. 11 Stat. 247; Hackemer, The U.S. Navy & the
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Origins of the Military Indus. Complex at 14, 45, 48, n.9, 49, 51-54, 102-03; 1 Canney,
The Old Steam Navy at 61.

Opinion shifted to support procurement of all arms by contract during the 1850s.
Secretary of War Jefferson Davis, however, defeated an attempt to curtail manufacture at
government armories and have the government obtain all its arms by contract.

Secretary Davis thought both were needed. While he recognized private manufacturers
were more likely to experiment with methods to lower production costs, he was
concerned that they would be reluctant to consider new developments in arms due to the
expense of retooling and argued armories established a standard for price comparison.
Huston, The Sinews of War: Army Logistics 1775-1953 at 115-18; Nagle, 4 History of
Gov't Contracting at 89.

During June 1860, Congress extended the requirement purchases be advertised
and competed to all government departments. It enacted a statute specifying that “[a]ll
purchases and contracts for supplies or services, in any of the departments..., except for
personal services, shall be made by advertising a sufficient time previously for proposals
respecting the same, when the public exigencies do not require the immediate delivery of
the articles, or performance of the service.” 12 Stat. 103, 220; Wittie, Origins & History
of Competition Requirements in Fed. Gov’t Contracting 6-7, available at www.
reedsmith.com/_functions/download.cfm?use_id=0&fde id.

The Civil War in 1861 again brought efforts to mobilize the nation for battle. It
resulted in mobilization on a scale unprecedented in the nation’s history to date. The
Union Army grew from 16,000 in 1861 to over one million in 1865. Prior production of
arms had been in quantities of “thousands,” but the War required production of “hundreds
of thousands” of weapons and other items, such as clothes and shoes. The War
Department had no reserves of clothing and equipment, other than some obsolete rifles.
Often, formal advertising requirements were disregarded. As frequently occurs with
rapid mobilization, profiteers and unscrupulous contractors missed few opportunities to
take advantage of the haste. For example, J.P. Morgan, through an agent, purchased
5,000 obsolete guns from the government for $3.50 each at auction before the War,
which he later resold to General Fremont in St. Louis for $22 each. These guns often
exploded when fired, injuring the soldiers. Fraud often occurred in the purchase of
horses and mules, which were needed in large quantities. Thousands of animals obtained
by agents and subagents in the early months of the War at significant expense to the
government were worthless, Established private contractors, such as Colt’s Patent Fire
Arms Company and du Pont, however, supplied gunpowder, artillery, and a large share of
the arms required. Colt received 267 contracts at a total value of $4,687,031. The
government asked du Pont, which had developed a new powder providing superior firing
power, to buy all saltpeter available in Britain and in transit from the British colony of
India because saltpeter was (a) necessary to make the powder and (b) Britain was thought
to be sympathetic to the Confederacy and unlikely to cooperate with the Union. Du Pont
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sent Lammot du Pont on a secret mission to London where he obtained all saltpeter
available with funds that ultimately were supplied by the government, and began
producing gun powder 24-hours a day. It furnished more than 40% of the powder used
by Union forces and, as a result of the War, stopped shipping powder to the South. After
the Confederates raided and burned Harpers Ferry Armory, the Springfield Armory
assembled 802,000 rifles from parts made by private contractors and industry produced
another 670,000. Gies, The Ingenious Yankees at 274; Norman Wilkinson, Lammot du
Pont & the Amer. Explosives Industry, 1850-1884, 60-61, 76-85 (1984); Nagle, A History
of Gov'’t Contracting at 185-86, 195; Keeny, The Foundations of Gov’t Contracting, J. of
Contract Mgmt., Summer 2007, at 16-18; Huston, The Sinews of War: Army Logistics
1775-1953 at 176, 180, 186; Kreidberg, History of Mil. Mobilization in the United States
Army 1775-1945 at 122; Hix, Rethinking Governance of the Army’s Arsenals and
Ammunition Plants 17 (2003), available at http://books.google. com/books; du Pont, E.I
du Pont de Nemours & Co., A History at 89, available at http://books.google.com/books;
Engelbrecht & Hanighen, Merchants of Death at 31; David A. Armstrong, Bullets &
Bureaucrats 9, 11 (Praeger 1982); Smith, Military Arsenals & Indus. Before World War
1, in War, Bus., & Amer. Society, 35; Risch, Quartermaster Support of the Army at
374-76; see generally Child, Pratt & Fox’s Case, 4 Ct. Cl. 176, 187-96 (1868); The
Stevens Case, 2 Ct. Cl. 95, 99-102 (1866); Fremont Contract Cases, 2 Ct. Cl. 1 (1866),
rev’d, United States v. Morgan, 154 U.S. 565 (1869); United States v. Adams, 74 U.S. 463
(1868); H. Rep. 37-2 at 2, 34-37, 40-47, 749-94 (1861) (Select Comm. to Inquire into the
Contracts of the Government). '

The Navy was working with various ship and engine builders when the War began
and promptly awarded 23 “90-day gunboat” contracts similar in form to its 1857 sloop
contracts. Because there was an urgent need for the new vessels, the Navy included in
the contracts a “standard design” for the boat, specified contractors were to “conform in -
all respects to the specifications and general drawings furnished,” and set forth penalties
for delay in boat completion. The Navy also included in hull contracts a unique clause
allowing it to seize a hull that was behind schedule and have it completed at contractor
expense. In sum, based upon its experience with prior contracts, the Navy once again
refined contract language to address issues arising from the peculiar circumstances of the
contract and of concern to it or its contractors. Hackemer, The U.S. Navy & the Origins
of the Mil. Indus. Complex at 98-101, 105.

During June of 1861, the Confederate Navy began converting the captured USS
Merrimac from a wooden vessel into an “ironclad” ship. In a report to a special session
of Congress on 4 July, Gideon Welles, Secretary of the Navy, sought authority to build
several ironclad ships if investigation proved them to be feasible. Congress granted that
authority on 3 August. Welles published an advertisement dated 7 August calling for
offers for “construction of one or more iron-clad steam vessels of war” and received 16
proposals. A Navy board reviewed the proposals and, on 16 September, accepted three,
each with a different design. John Ericsson, who had designed the USS Princeton,
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submitted one of the proposals for a self-propelled platform or raft with a revolving turret
containing two guns. Ericsson had no capital to finance his proposed “ironclad,” but
entered into a partnership with leading figures in the New York iron industry, who agreed
the men would share equally in any net profit or loss from this government contract and
any future contracts for ironclad ships. Although Ericsson’s contract stated he was to
receive $275,000 for his ironclad in installments of $50,000, it provided 25% of each
installment was to be withheld pending satisfactory completion and performance of the
ship and, if the ship “shall fail in performance of speed for sea service...or in the security
or successful working,” he would refund the money paid him within 30 days. Ericsson
and his partners organized a network of subcontractors comparable to what a 20" century
contractor might use and, on 30 January 1862, the Union launched his vessel, the USS
Monitor, just two weeks prior to the Confederacy launching its ironclad, the rebuilt
Merrimac. Robert MacBride, Civil War Ironclads 8, 11-15 (1962); James P. Baxter, 111,
Introduction of the Ironclad Warship, 257-61, 265-66 (1933); Nagle, 4 History of Gov't
Contracting at 213-16; see McKay v. United States, 27 Ct. Cl. 422-23 (1892).

In March of 1862, at the mouth of the James River at Hampton Roads, Virginia,
the “ironclad” Merrimac rammed and sunk the 24-gun, wooden USS Cumberiand,
assaulted the 50-gun, wooden USS Congress with broadsides that caused a fire which
reached the ship’s powder magazine blowing the ship apart and killing more than 100
sailors, and forced the wooden USS Minnesota to run aground while trying to defend her
sister ships. When President Lincoln’s cabinet met in emergency session, Secretary
Welles tried to calm fears by saying the Monitor was on its way to the scene, but no one
knew if the vessel (which newspapers had referred to as “Ericsson’s folly”) could save
the remaining Union ships and stop the Merrimac from proceeding up the East Coast and
bombarding New York City and the Union into submission. While the Union Navy had
fired 98 shots striking the Merrimac, none had penétrated her armor and disabled her.
The following morning, when Merrimac returned to finish Minnesota, she encountered
Monitor and a two-hour battle ensued. Most historians deem the battle a draw because
neither could shatter the other’s armor, but the ironclad Monitor had saved the Union and
changed naval warfare forever. Several days later, on 14 March, the Navy paid Ericsson
the $68,750 it had withheld from his contract, allowing him and his partners to divide a
net profit of $79,857.40. Shortly thereafter, Congress appropriated over $10 million to
construct additional ironclads and, by June 1862, the Union was building 27 more such
vessels. Baxter, Introduction of the Ironclad Warship at 267, 269, 290-95, 297, 303, 306;
MacBride, Civil War Ironclads at 15, 22; Nagle, A History of Gov't Contracting at
218-19; Lawrence v. United States, 32 Ct. Cl. 245, 246-47 (1897).

The ironclad contracts the Navy awarded varied from earlier contracts due to the
unique nature of the ships. Because no pool of shipwrights or contractors skilled in the
art of ironclad construction existed, the Navy removed its clause allowing inspectors to
reject materials and work due to “improper design.” Whether a design was “proper”
could not be known with certainty. The ironclad contracts also did not pay based upon
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percentage of work completed, but upon the basis of contractor bills approved by the
Navy’s superintendent. The Navy agreed to reimburse 75% of bills approved with the
remainder to be paid after completion and a satisfactory trial. Due to the uncertainties
surrounding ironclads, the contracts further provided that “improvements of the form . ..
suggested by either party, and agreed upon, shall be adopted as the work progresses.”
The Navy altered this term in later contracts to specifically provide for “adjustments to
be made to total contract price” as a result of “alterations and additions to the plans and
specifications at any time during” the progress of the work. ‘While the Navy maintained
close communication with all contractors, it also began to deal with them as a “collective
group,” establishing rules to be followed in all cases and using circular letters to set forth
policy and communicate “uniform” decisions. Hackemer, The U. S Navy & the Origins
of the Military Indus. Complex at 84-85, 109-12, 114,

A bill in Congress during 1862 contained a clause providing for manufacture of
powder by the government, but the idea of a government gunpowder works was dropped.
Du.ring July 1864, the government owed du Pont for powder supplied a year earlier and, |
in October 1864, owed the company $350,000 for Army purchases alone. Since saltpeter |
was selling only for cash and most items required for the manufacture of powder, such as |
‘labor, had to be-paid in cash, du Pont was extending the government significant credit i in
its purchase of powder. Du Pont, £.I. du Pont de Nemours & Co., A History at 95, 98,
available at http://books.google.com/books.

After the Confederacy s surrender in April 1865, the government moved rapidly to
dismantle the nation’s war effort. The Army demobilized and disposed of surplus items.
Unserviceable animals and:other property, along with property too expenswe to transport
to storage, were auctioned to the highest bidder for relatively low prices.- Telegraph lines
seized or built during the war were restored to their owners or turned over to the company
owning the “telegraph patent right” for the territory. Railroads which had been operated
by the military were also restored to their owners with no payment for use or charge for
improvements made while under government control. The Navy cancelled contracts for
items it no longer required and attempted to agree amicably with contractors on mories to
be paid for their partial performance. Risch, Quartermaster Support of the Army at 456,
458, 460-61; Armstrong, Bullets & Bureaucrats at 3; see, e.g., United States v. Corliss
Steam-Engine Co., 91 U.S. 321 (1876).

While refinement of arms had caused some changes in military tactlcs the armies
of the Civil War had dlffered little from those of earlier years.  Moreover, despite a spate
of inventions in the 19™ century, including Hall’s breech-loading rifle which-could be
loaded while a soldier was lying down not exposing the soldier to enemy fire, most field
armies still used muzzle-loading rifles. Both sides ended the War with substantially the
same type of arms with which they had started four years earlier. The reluctance of the
Army to accept new weapons until after they had been tested, proved, and adopted by
armies of one or more major European powers was the subject of criticism for years after

30




the War and indicated there may have been as much reluctance among military personnel
to accept change in arms as Jefferson Davis perceived existed with private contractors.
Armstrong, Bullets & Bureaucrats at 3, 4, 7; Green, Eli Whitney & the Birth of Amer.
Technology at 141-42; Smith, Mil. Arsenals & Indus. Before World War I, in War, Bus.,

& Amer. Society at 38-39.

The modern age of technology, however, made its first appearance during the
Civil War. The Navy’s ironclads were the first example of what we now call a “weapons
system,” where all components are designed to achieve optimum performance in terms of
a system’s stated mission or function. Inexpensive wrought iron, which was available
due to the development of railroads, was used to protect a wooden ship powered by a
steam engine from new heavy, long-range cannon, which did not need to punch a “hole”
through a ship’s wooden wall to destroy the ship, but could do so simply by havinga
shell burrow part way into a wall and then explode, exerting force in all directions that
would splinter and usually set afire the wood. At its introduction, the ironclad was the
most technically complex item ever procured by our government, requiring months to
produce and having no commercial counterpart. The ironclad caused the government to
develop a special contract clause, the Changes Clause, which is at issue in these appeals,
and altered government procurement for decades. For example, in an 1861 contract, the
Navy included a clause, section 16, providing:

It is further agreed, that the parties of the second part shall
have the privilege of making alterations and additions to the
plans and specifications at any time during the progress of the
work, as they may deem necessary and proper, and if said
alterations and additions shall cause extra expense to the
parties of the first part, they will pay for the same at fair and
reasonable rates; and should said changes cause less work and
expense to the parties of the first part, a corresponding
reduction to be made from the contract price, and in each case
the cost of the alterations to be determined when the changes
are directed to be made.

The Court of Claims enforced the clause, explaining;:

When the contract for the construction of the [ironclad] was
made, the specifications were doubtless as perfect as the
knowledge of the subject then permitted, and it was then
uncertain whether any alterations would be made, and
therefore the time fixed by the contract for its performance
was the time required for the construction of such a vessel as
was then designed; and the evidence is that the time fixed was
sufficient for that purpose. But an ironclad steam-battery was
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then a novelty in naval construction, for the battle of the
monitors:in Hampton Roads in the previous summer, had
made, as has been truly said, as sudden and complete a
revolution in naval warfare as was made by the introduction
of gunpowder; and this revolution required changes in almost
every particular of that multifarious combination without
parallel, which now makes a ship of war and fits her to
struggle with the elements and with adversaries; and the
effect of any change could be but imperfectly ascertained
beforehand by science and forethought, and the evidence
shows that changes from plans elaborated by naval engineers
and constructors were continually demanded by the
experiences of ironclads under fire in the service; and this
accounts for the changes shown, that, according to the
testimony, resulted in a different vessel from that originally
designed.
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