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OPINION BY ADMINISTRATIVE JUDGE THOMAS

The U.S. Army Corps of Engineers (the Corps or government) awarded Strand
Hunt Construction, Inc. (SHC) a contract to design and build a Joint Security Forces
Complex (JSFC) for the Air Force at Eielson Air Force Base (AFB), Alaska. SHC claims
that the government delayed contract completion by 105 days and is responsible for delay
costs of $491,722. It also claims that the government erroneously imposed liquidated
damages since any delay was either concurrent or government caused. (R4, tab 10) The
Contract Disputes Act (CDA), 41 U.S.C. §§ 7101-7109, is applicable. A hearing was
held in Seattle, Washington. Only entitlement is before us for decision (tr. 1/183).

INTRODUCTION

The Corps awarded the captioned contract on 27 February 2004. It took beneficial
occupancy of the JSFC on 20 January 2006. The Corps’ position at that time was that the
contract completion date was 31 August 2005, based on a contract completion date of
1 July 2005 at time of award plus 60 days of time extensions granted by modification.' It
asserted a right to liquidated damages on that basis. SHC’s position, set forth in its
14 February 2006 request for equitable adjustment (REA) and subsequent claim, was that
the contract completion date was 23 November 2005, based on a contract completion date
of 23 September at time of award plus the 60 days reflected in modifications.

! Sixty days would be 30 August 2005. The parties generally refer, however, to a
completion date of 31 August 2005 and we use that date for convenience.



Furthermore, it contended that there was a concurrent delay period from 1 September
2005 through 7 October 2005, and that it would have achieved substantial completion on
7 October 2005 but for Corps delays. It claimed that it was entitled to compensatory
damages of $491,722 for the 105-day period from 7 October 2005 to 20 January 2006.

Prior to the hearing in the appeal, the parties entered into stipulations which
resolved some of the issues. The parties continued to disagree about whether the
contractual completion date at award was 1 July 2005 or 23 September 2005. They
stipulated, however, that the government “was concurrently responsible for delays
relating to training extended through September 30, 2005 and for delays in the parking
bay resulting from a stop work order (which we find infra was lifted on or about
19 September 2005). They also stipulated that “[t]he substantial completion date was
November 1, 2005, and the liquidated damages and Government provided utility costs
withheld from the contractor for the period of November 1, 2005 through January 20,
2006 should be and were partially released to the contractor.” They also stipulated that
the 60 days of time extensions granted by the modifications “should be in addition to
whatever the contract completion date is determined to be,” whether 1 July 2005 or
23 September 2005 or some other date. (Stipulations dated 2 February 2009) We refer
only to liquidated damages rather than liquidated damages and utility costs hereafter for
simplicity.

Remaining for decision, therefore, is (1) what the original contract completion
date was, (2) if the original contract completion date was 1 July 2005, whether the
government is entitled to withhold liquidated damages for the period from 30 September
2005 to 1 November 2005, (3) whether appellant has established government-responsible
delay such that but for the delay it ' would have substantially completed the work on
7 October 2005 rather than 1 November 2005, and (4) whether appellant has established
further government-responsible delay such that but for the delay it would have completed
the remaining work as of 1 November 2005 (other than landscaping and other warm
weather work) rather than on 20 January 2006. We do not agree with appellant’s
proffered interpretation that by stipulating to a substantial completion date of
1 November 2005, the government recognized that the days of delay from 1 November
2005 to 20 January 2006 were compensable (app. br. at 5). On delay, appellant points, in
addition to the training and parking bay delays referred to in the stipulation, to alleged
delays relating to the excavation permit, steam heat, the redesign of a manhole, the use of
muriatic acid, and pre-final and final inspection (app. br. at 31-58).



FINDINGS OF FACT

Contract Provisions in General

1. On 27 February 2004, the Corps, Alaska District awarded firm fixed-price
Contract No. W911KB-04-C-0008 to SHC for design and build of the JSFC at
Eielson Air Force Base, Alaska. The amount of the contract was $14,139,500. The
contract included Federal Acquisition Regulation (FAR) 52.211-12, LIQUIDATED
DAMAGES—CONSTRUCTION (SEP 2000), providing for liquidated damages of $1,167 for
each calendar day of delay; FAR 52.233-1, DISPUTES (JUL 2002); FAR 52.242-14,
SUSPENSION OF WORK (APR 1984); FAR 52.243-4, CHANGES (AUG 1987);
FAR 52.246-12, INSPECTION OF CONSTRUCTION (AUG 1996); and FAR 52.246-21,
WARRANTY OF CONSTRUCTION (MAR 1994), which provides for a one-year warranty that
work performed under the contract conforms to the contract requirements and is free of
any defect in equipment, material, or design furnished, or workmanship performed by the
contractor or any subcontractor or supplier. The Suspension of Work clause provides:

(b) If the performance of all or any part of the work is,
for an unreasonable period of time, suspended, delayed, or
interrupted (1) by an act of the Contracting Officer in the
administration of this contract, or (2) by the Contracting
Officer’s failure to act within the time specified in this
contract (or within a reasonable time if not specified), an
adjustment shall be made for any increase in the cost of
performance of this contract (excluding profit) necessarily
caused by the unreasonable suspension, delay, or interruption,
and the contract modified in writing accordingly. However,
no adjustment shall be made under this clause for any
suspension, delay, or interruption to the extent that
performance would have been so suspended, delayed, or
interrupted by any other cause, including the fault or
negligence of the Contractor, or for which an equitable
adjustment is provided for or excluded under any other term
or condition of this contract.

(R4, tabs 92, 96, 98, 106, 108, 109)

The Contract Completion Date at Time of Award

2. Under date of November, 2003, the Corps issued the solicitation which led to
the award of the contract. Section 00800, clause SCR-1, Commencement, Prosecution,



and Completion of Work, required that the contractor complete the work not later than
630 days after receipt of the Notice to Proceed (NTP) (R4, tab 95).

3. SHC submitted its proposal in response to the solicitation on 23 January 2004.
Its Technical Proposal, Volume II, Tab C stated that SHC was “providing the government
with a ‘Baseline’ Schedule, developed to meet all the requirements of this RFP.” (R4,
tab 94 at 381) SHC described the Baseline Schedule as follows:

Please note that as a betterment to the government, our goal is
to finish the project by July 1, 2005, approximately 6 months
early. This will allow the user to move in to the facility in the
summer.... Strand Hunt Construction hereby acknowledges
that a total contract duration of 570 calendar days for the
project schedule will become contractually binding as it is
within a number of days stated in SCR-1. However, our goal
is to complete the work by July 1, 2005.

(R4, tab 94 at 383-84)

4. SHC described the various phases of the work including the Building
Construction Phase and Close Out & Commissioning. SHC stated that “Due to our
accelerated schedule, standardization of building components and early procurement,
SHC is able to complete the building construction by May 27, 2005.” It continued that
“Government inspection and commissioning and training will occur in June 2005 as well
as punch out. Building turnover occurs on July 1, 2005 — 6 months ahead of schedule.”
(R4, tab 94 at 384-85)

5. The proposal included a Primavera schedule showing a “Start Date” of 1 March
2004 (“PROJECT AWARD”) and “Finish Date” of 1 July 2005 (“PROJECT
COMPLETION” and “TURNOVER PROJECT”). The schedule showed an early finish
date for “CONSTRUCTION COMPLETE” of 3 June 2005. (R4, tab 94 at 377)

6. As we found above, the Corps accepted SHC’s proposal on 27 February 2004.
The third page of the award document was a sheet entitled “Changes/Alterations.” It

stated:
The following items are hereby deleted:

- Section 00800, page 1: SCR-1, Commencement,
Prosecution, and Completion of Work



The following items are hereby accepted and becomes
binding:

- Contractor’s proposed schedule as depicted on his
technical proposal, Volume II, Tab C, Proposed
Schedule

(R4, tab 92 at 366)

7. The proposed schedule referred to in the award document was the baseline
schedule with a goal of 1 July 2005 and a contractually binding duration of 570 days
from receipt of NTP. In essence, as a result of the proposal, the period of performance

was reduced from 630 days to 570 days from receipt of NTP.

The Parties’ Communications on the Contract Completion Date from NTP Forward

8. On 2 March 2004, the contracting officer (CO) issued the NTP and
Mr. Rollie Hunt, SRC’s president acknowledged receipt. The NTP stated “[i]n
accordance with your offer, the entire work is to be complete and ready for use by July 1,
2005.” Based on the 2 March 2004 date, a contract duration of 570 days results in a
contract completion date of 23 September 2005. Mr. Hunt did not take exception to the
date of 1 July 2005 in the NTP at the time and, indeed, did not notify the government that
SHC took exception to the 1 July 2005 date until 5 April 2005, at a point in time when
SHC was falling behind its planned schedule. (R4, tabs 90, 79) In the next few findings,
we note some of the instances in which SHC apparently accepted the 1 July 2005 date or
used it for scheduling.

9. On 19 April 2004, the Corps held a pre-construction conference. On 10 June
2004, the Corps distributed the minutes of the conference. The minutes stated that the
“Contract Completion date” was 1 July 2005. On 18 June 2004, SHC signed the minutes,
without taking any exception. (Supp. R4, tab 144 at 13, 14, 40)

10. In July 2004, SHC submitted its Baseline Schedule for the construction, dated
26 July 2004, which the Corps approved (R4, tab 84; see gov’t br. at 9, § 16). The
Baseline Schedule showed “Finish Date” of 1 July 2005 (“PROJECT COMPLETION,”
“TURNOVER PROJECT,” and “CONSTRUCTION COMPLETE”) (R4, tab 84 at 339).

11. On 7 September 2004, Mr. Philip T. A. Dearing, SHC’s senior project
manager, signed Modification No. PO0007 effective 14 September 2004. This
modification extended the contract completion date by 7 days because of forest fires.
The modification stated: “The contract completion date has been changed from



07/01/2005 to 07/08/2005.” (R4, tab 128; app. supp. R4, tab 1254, ex. 301, tab D at
3027) The modification did not change the contract price.

12. On 8 November 2004, the Corps sent SHC proposed Modification
No. P00010 which granted a 4-day extension because of over-excavation of building pad.
The proposed modification stated that “The contract completion date has been changed
from 03/02/2004 to 03/06/2004.” Mr. Dearing returned the proposed modification
unsigned on 23 November 2004, stating: “Please note that the contract time completion
date is wrong and it should be July 8, 2005 to July 12, 2005.” (Supp. R4, tab 145, see
also supp. R4, tab 144 at 83, Mr. Dearing’s 23 September 2004 letter on the same subject
referring to a July 2005 completion date)

13. On 20 December 2004 and 7 January 2005 respectively, Mr. Dearing and the
CO signed the final of Modification No. PO0010. It increased the contract price by
$52,000 for over excavation of building pad and changed the contract completion date
from 8 July 2005 to 12 July 2005. (App. supp. R4, tab 1254, ex. 301, tab B at 3023-24)

14. Mr. Dearing testified that at the time he signed these modifications SHC was
thinking that 1 July 2005 was the initial contract completion date. He also testified, and
we find, that there was no consideration for changing the goal of 1 July 2005 to a
contractually required date. (Tr. 2/32-33)

15. On 5 April 2005, Mr. Hunt wrote the administrative contracting officer
(ACO), requesting that the Corps revise the contract completion date to 630 calendar
days from NTP (plus the 11 days of time extensions), “as this is what the RFP calls for,”
or, “if the Government accepted our accelerated schedule submitted as an option in our
original RFP response,” to 570 calendar days from NTP plus the 11 days. Mr. Hunt
quoted the language in the proposal in which SHC stated that it acknowledged “that a
total contract duration of 570 calendar days for the project will become contractually
binding as it is within a number of days stated in SCR-1. However, our goal is to
complete the work by July 1, 2005.” (R4, tab 79)

16. What triggered the 5 April 2005 letter was the government’s threat at some
point earlier, perhaps as early as February 2005, to withhold liquidated damages if SHC
did not meet the 1 July 2005 date as extended. As Mr. Hunt recounted:

[I] can recall, Philip [Dearing] and I sitting here at a
conference table in Seattle, scratching our heads trying to
figure out we knew we had a plan where we had...enough
time to do this project, how can we be in a position where the
government is now threatening liquidated damages on July—
if we don’t complete by July 1* plus some modifcations....



It’s at that point that we went back and looked at our original
proposal, saw that it was the 570 days, did the math and for
the first time realized that didn’t take it to July 1%, that took it
to September 23" and that was the correct one.

(Tr. 1/28) Mr. Hunt wrote his letter, “and we honestly thought at that point, the
government was going to simply agree, oh yes, I can see the mistake” (tr. 1/29).

Additional Modifications Extending the Contract Completion Date

17. As we found above, Modification Nos. P00007 and P0O0010 extended the
1 July 2005 date to 12 July 2005. Before considering appellant’s delay allegations, we
make note here of the other modifications extending the contract completion date (as
calculated by the government). On 20 July 2005, the ACO issued unilateral Modification
No. P00016 extending the contract completion date by 19 days from 12 July to 1 August
2005 because of hurricane delay. (The extension should have been to 31 July 2005.)
Also on 20 July 2005, the ACO issued unilateral Modification No. PO0018 extending the
contract completion date by 30 days from 1 August to 31 August 2005. This
modification directed SHC to design, provide and install a larger manhole in lieu of a
manhole it had installed. Neither of these modifications changed the contract price. (R4,
tabs 126, 129)

Alleged Delays: Excavation Permit

18. Appellant argues that it was delayed 8 days because the government did not
approve its excavation permit until 8 June 2004. It cites its expert’s report dated
28 November 2008 (app. supp. R4, tab 1255). The contemporaneous evidence does not,
however, support this argument. (App. br. at 31)

19. According to Mr. Dearing’s 23 September 2004 letter to the ACO, which
ultimately led to Modification No. P00010, supra, SHC broke ground and began clearing
and grubbing on 24 May 2004. It excavated “unsuitables” from 28 May through 11 June
2004, which “was in line with our original anticipated duration.” There was, however,
“over excavation,” which, in turn, extended the time for fill. The fill activity took 17
work days (from 11 June to 30 June 2004) when it should have taken 11 work days,
according to Mr. Dearing. SHC proposed to settle this delay for 4 calendar days, which
was accepted by the government in Modification No. P00010. (Supp. R4, tab 144 at
82-84) We conclude that in view of the fact that appellant broke ground on 24 May 2004
and continued thereafter until 30 June 2004 working on clearing and grubbing,
excavating and fill activities, there was no 8-day delay because of issuance of the
excavation permit on 8 June 2004.



Alleged Delays: Steam Heat

20. Eielson AFB has steam heat throughout the base. The contract required SHC
to extend the steam heat from the main utilidor to the JSFC. It planned to construct a
utilidor for that purpose. A utilidor is a tunnel or corridor used to carry utility lines such
as electricity and water. In this case it was “a big concrete box and the utilities are
running inside.” (Tr. 1/65-66)

21. SHC planned to complete the utilidor in time to provide temporary heat
during the winter of 2004/2005. It argues that it encountered an “unforeseen and
concealed condition of [a] shallow hazardous contaminated water table, coupled with a
[government] change in the mechanical system,” which, together, delayed completion of
the utilidor and hence the project for 8 calendar days. (App. br. at 32; see also tr. 1/65,
67)

22. SHC redesigned the utilidor in the summer of 2004 because of hazardous
materials. The redesign had no effect on the critical path. (App. supp. R4, tab 1255 at
3720)

23. On 6 August 2004, SHC requested permission to proceed with construction of
the utilidor (app. supp. R4, tab 551).

24. On 18 August 2004, SHC got clearance to proceed with the concrete structure,
but not the mechanical utilities because SHC had not yet received 100% mechanical
design approval (tr. 1/65-66).

25. SHC encountered unsuitable soils under the utilidor. On 14 and 24 September
2004 respectively, Mr. Dearing and the ACO signed Modification No. P00009 increasing
the contract price for excavating unsuitable soils below the new utilidor. Mr. Dearing
added a note that SHC reserves the right to review the schedule for any possible impacts.
Appellant’s expert analyzed this activity, and concluded that “this modification had no
effect on critical path of this project.” (App. supp. R4, tabs 575, 1255 at 3723)

26. By 30 August 2004, SHC was placing concrete for the utilidor (supp. R4, tab
132, contractor QC report).

27. On 25 October 2004, the Corps cleared the remainder of the project for
construction except for the fire sprinkler system. At that point SHC could proceed with
the mechanical utilities. (App. supp. R4, tab 589; tr. 1/66)

28. In the first half of November, 2004 SHC attempted to join the new utilidor
corridor from the JSFC project to the main' utilidor. SHC damaged one of the steam



anchors on the 12-inch steam main, such that the steam main was pulling loose from the
utilidor wall. This created a very dangerous situation. (Tr. 3/291-93)

29. The Base was not willing to let SHC work on the steam line or perform a shut
down until the anchor was repaired. The power plant could not simply shut down the
main utilidor without shutting down heat for numerous buildings connected to the steam
line. (Tr.3/291-92)

30. SHC completed the steam anchor repair on 23 December 2004. At that point,
SHC still did not have the necessary piping system for temporary heat in place.
(Tr. 3/293-94)

31. SHC completed the utilidor in mid-February 2005. Appellant’s expert
considered that the lack of temporary heat from the new utilidor appeared to have been a
significant factor in SHC’s inability to maintain progress on the critical path from
September 2004 to February 2005. (App. supp. R4, tab 1255 at 3722-29) He noted that
“The Contractor asserts that this delay is excusable because it arises from changes to the
utilidor for which the Government is responsible” (e.g., id. at 3724). He testified that he
did not have enough time with the detail of the project to reach his own conclusion about
causation (tr. 3/31).

32. Based on the foregoing, appellant has not proved that the government was
responsible for an 8-day delay to the critical path related to the utilidor. Appellant has
not provided the detail necessary to establish such a period. Clearly SHC’s damage to the
anchor of the 12-inch steam main contributed significantly to any delay, and SHC has not
explained why it did not proceed promptly with the mechanical work after 25 October
2004 (assuming that it could have done so given the damage to the anchor, which was its
responsibility).

Alleged Delays: Redesign of the Manhole

33. Unilateral Modification No. P00018 directed SHC to design, provide and
install a larger manhole in lieu of a manhole it had installed and granted SHC a 30-day
extension of the contract completion date without any change in price (finding 17).

34. The manhole in question tied the new utilidor to the main utilidor. After the
manhole was constructed, and the new utilidor was up and running (mid-February 2005),
the Base determined that the manhole was too small. As recounted by Mr. Hunt:

There was quite a bit of time that went back and forth where
they [the Base] were alleging that it was not for [in
accordance with] the RFP and we had to increase the size at



our cost. They eventually gave us a change for it, but they
only gave us time, but we had to tear out those walls, increase
the size of the manhole, rebuild it basically, to a larger size.

(Tr. 1/69)

35. Other than this generalized testimony, appellant did not explain how it came
about that the manhole was the wrong size.

36. On this record, appellant has not proved that redesign of the manhole was the
government’s responsibility as opposed to its responsibility, as the designer.

Alleged Delays: Muriatic Acid

37. There were three delays in late August and September 2005. First, there was
a government delay to training extending through 30 September 2005, evidently because
of hunting season. Second, on 25 August 2005, the government issued a stop work order
relating to the use of muriatic acid which was lifted on 27 September 2005. Third, on
31 August 2005, the government issued a stop work order relating to the Neogard epoxy
coating in the parking bay which was lifted on or about 19 September 2005. The
government stipulated that it was responsible for the training delay and the parking bay
delay, leaving only the muriatic acid stop work order in question. For purposes of release
of liquidated damages, it does not matter what we decide on the muriatic acid stop work
order because the government has already stipulated that it was responsible for delay
through 30 September 2005. It has not stipulated, however, that it was responsible for the
muriatic acid stop work order delay. Since appellant claims compensable delay to
substantial completion, we address that delay here.

38. Muriatic acid is a cleaning product used to prepare concrete floors for an
epoxy coating (tr. 1/71). This process is sometimes referred to in the record as acid
etching.

39. The JSFC had three rooms which were to receive Neogard epoxy, in the
following order: the ANG (168" Air National Guard) mobility bay (room 59), the AD
(354™ Active Duty) parking bay (room 30), and the AD mobility bay (room 13). The two
mobility bays had evaporative dry trench drains to catch any run-off. The parking bay
had a trench drain to an oil/water separator. The separator connected through a sewer
line to the mechanical room (room 73) where there was a lift station (not yet functional at
the relevant time) and a connection to the Base sewer system. (Tr. 1/71-72; supp. R4, tab
136, architectural floor plans, tab 144 at 14)

10



40. Appellant’s subcontractor Dynamic Painting, Inc. (Dynamic) was responsible
for preparing the floors with muriatic acid and applying the epoxy. Dynamic prepared
the floor in the first room, the ANG mobility room, without incident. It used a 10% to
15% solution in that room. (Tr. 1/71, 73)

41. On 22 August 2005, Dynamic informed SHC that it was going to use full
strength muriatic acid in the parking bay because of the conditions there. SHC forwarded
Dynamic’s letter to the ACO. (Tr. 1/73-74)

42. On Wednesday 24 August 2005, Dynamic prepared the parking bay floor with
full strength muriatic acid. Dynamic attempted to protect the oil/water separator by
placing visqueen over the top of it and duct tape around the perimeter to seal it off. This
was ineffective, and the acid drained into the oil/water separator and thence to the lift
station in the mechanical room. (Tr. 1/74)

-43. Mr. Hunt was on site that day. Denali Mechanical, Inc. was the subcontractor
for the mechanical work. According to Mr. Hunt, a Denali Mechanical employee called
SHC. He was working in the mechanical room where the lift station was (across the
building from the parking bay) and he smelled the acid and reported it to SHC. Mr. Hunt
and others went over, and “you could smell that it was the acid smell.” SHC called
Shannon & Wilson, SHC’s local environmental expert, and they were on site within two
hours of this occurrence. Ultimately they recommended neutralizing the acid with baking
powder. (Tr. 1/74-76, 82)

44. Mr. Michael D. Volsky, the government quality assurance representative
(QAR), was also on site on 24 August 2005. After lunch he walked over to the parking
bay “and immediately got hit in the face with...the acid vapors, from what they were
doing in there” (tr. 3/203). The two or three people working in the bay were not
wearing adequate protective gear and he directed them to stop work and get out of
there, which, after a little prodding, they did. Mr. Volsky called the Eielson spill
response people, and Ms. Nancy Powley came down. She instructed SHC’s
superintendent (Mr. Timothy Jauhola) and Contractor Quality Control (CQC) manager
(Mr. Doug Hamilton) not to do anything else, “Don’t continue to work. Don’t clean it
up. Stop what you’re doing.” Mr. Volsky repeated the instruction himself. (Tr.
3/203-07)

45. That same afternoon, Mr. Volsky got a phone call from one of Denali
Mechanical’s employees, who asked him to go over to the mechanical room. According
to Mr. Volsky, the employee locked the door and told him that someone from SHC
(Mr. Volsky did not know who), had asked him to start the lift station so that the acid
would be pumped into the Base sewer system. The employee refused to do so and locked
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the station so that no one else could turn it on. (Tr. 3/207-08) Neither party called the
mechanical employee as a witness.

46. On 25 August 2005, the ACO directed SHC in writing “to cease your acid-
etching operations immediately. Any costs associated with the treatment and disposal of
the waste stream your operations have caused will be solely your responsibility.” (App.
supp. R4, tab 735)

47. SHC replied the same afternoon: “As this is a critical path activity and floor
prep acid wash in the AD Mobility Bay was to start today, we now reserve our rights to
claim for additional costs and time from this stop work notice” (app. supp. R4, tab 735).

48. On 25 and 26 August 2005, SHC pumped out the lift station and the oil/water
separator and stored the contents in 275-gallon containers outside the mechanical room
and parking bay (app. supp. R4, tab 737).

49. On 26 August 2005, at 6:52 pm, the ACO directed SHC: “DO NOT remove
any material from the jobsite and DO NOT remove any of the material from the oil water
separator” (app. supp. R4, tab 745).

50. On 31 August 2005, the ACO issued a stop work order against proceeding
with installation of the Neogard epoxy in the parking bay (R4, tab 60). This is the stop
work order which the government has now stipulated caused government-responsible
delay. The stop work order was lifted on or about 19 September 2005 (app. supp. R4,
tab 781).

51. It was in this same time period, when the government was withholding
$118,226 for SHC “Falling behind schedule,” that the ACO informed SHC’s president
that: “I don’t give a damn about your schedule” (R4, tab 55 at 272; app. supp. R4, tab
1433).

52. Since delay to the parking bay itself is no longer an issue as a result of the
government’s stipulation, we turn to the delay to work on the third room, the AD
mobility room (room 13). Dynamic planned to use a 10% to 15% muriatic acid solution
in that room, as it had in the ANG mobility bay, and the drain was an evaporative dry
trench which did not connect to the sewer system (tr. 1/77). Mr. Hunt endeavored to find
out what SHC needed to do in order for the ACO to lift the stop work order as to that
room. Based on a conversation with the ACO, he understood that SHC would need a
letter confirming that the epoxy system would be warranted, that MSDS (Material Safety
Data Sheets) would be on site, a Job Hazard Analysis regarding use of acid floor
preparation, and the type of personal protection equipment. On 31 August 2005, SHC
provided all of those items and confirmed that a preparatory meeting would be held prior
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to beginning work on room 13. It asked that the ACO review the information promptly

since the Corps’ direction to stop using the acid etching was delaying project completion.
(Tr. 1/78; R4, tabs 59, 63)

53. On 12 September 2005, the ACO sent SHC approval to proceed with room 13
subject to an extensive single spaced page and a half of additional requirements (R4, tab
49). The government has not adequately explained why these additional requirements,
which may have been perfectly appropriate in other contexts, were needed for acid
etching with a 10% to 15% solution in the AD mobility room when there was no problem
with Dynamic’s work in the ANG mobility room and there was no connection to the
sewer system (see gov’t br. at 35).

54. On 21 September 2005, SHC provided the ACO with the additional
information, stating that it intended to begin work immediately and requesting a written
release of the stop work order for the muriatic acid floor preparation. On 23 September

2005, the government raised further questions, which SHC responded to on 26 September
2005. (R4, tab 45; app. supp. R4, tab 784)

55. On 27 September 2005, the ACO verbally lifted the muriatic acid stop work
order (app. supp. R4, tab 788).

56. We conclude that it was reasonable for the Corps to issue a stop work order
with respect to the muriatic acid on 25 August 2005 when the problem first arose,
pending consultation with the Base environmental office and obtaining assurances from
SHC. It was unreasonable for the Corps to continue that stop work order in effect as it
related to the AD mobility bay once the Corps had time to consider the difference in the
work and the locale from the parking bay, and once it had SHC’s 31 August 2005 letter
providing the assurances which the ACO originally requested. The stop work order
should have been lifted no later than 1 September 2005, rather than 27 September 2005.

57. Appellant’s expert analyzed the delay relating to the muriatic acid stop work
order and concluded that there was a 19 calendar day delay (16 workdays) to the critical
path.> Mr. Hunt relied on that analysis in his testimony. We conclude that there was a
19 calendar day delay to the critical path on the project as a result of the stop work order.
(App. supp. R4, tab 1255 at 3734; tr. 1/85)

> The expert did not identify any other government-caused delay to the critical path in
September 2005 (app. supp. R4, tab 1255 at 3734).
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Alleged Delays: Pre-Final and Final Acceptance Inspections

58. The contract required three completion inspections: punch-out, pre-final, and
final acceptance inspection (R4, tab 122 at 474-75).

59. Appellant argues:

[L]ate and multiple inspections caused SHC’s onsite staff and
home office staff to continue working on the project 105
calendar days (October 7, 2005 — January 20, 2006) beyond
what would otherwise be required. SHC remained on site
after January 20, 2006 and slowly demobilized. This same
activity and staff would have begun this same demobilization
beginning October 8, 2005, but for the government’s
inadequate and multiple inspections.

(App. br. at 51)

60. Mr. Hunt testified that SHC calculated that there was a delay from 7 October
to 31 October 2005 (24 days) because of the alleged 8-day delay to the excavation permit
and the 16-day delay from the muriatic acid stop work order (tr. 1/140). This mixes
workdays and calendar days. In any event, appellant did not prove there was an 8-day
delay related to the excavation permit. It did prove there was a 19-calendar day delay
attributable to the muriatic acid stop work order as of 27 September 2005.

61. In October 2005, SHC was completing the work and addressing pre-final
inspection punchlist items. Its expert’s report states that there were no workdays in
October of either government-caused or contractor-caused gain or lost time on the project
(app. supp. R4, tab 1255 at 3735). Appellant also has not proved non-concurrent delay
for the period from 27 September to 30 September 2005. That leaves for consideration
the period from 1 November 2005 to 20 January 2006. Appellant’s expert report ends as
of 31 October 2005 and therefore is not of assistance in analyzing this later period (id. at
3735-36).

62. On 18 October 2005, SHC gave the Corps the required 14-day notice for final
inspection on 1 November 2005 (R4, tab 35).

63. On Friday 28 October 2005, SHC and the ACO agreed upon the requirements
for final inspection and beneficial occupancy. SHC sent an email in which it
acknowledged that valves and the security system needed to be installed before final
inspection. SHC stated that its understanding was that beneficial occupancy would come
with final inspection (the same day) once these items were completed and SHC would
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continue to push through the pre-final punchlist. The ACO confirmed that the email
“sums up our conversation; the security system needs to be operational before the user
can move into the facility. As heat will be taken down in the building in order to install
the required steel valves, they need to be installed prior to moving the user in as well.”
(R4, tab 32)

64. With respect to the valves, because of chemicals in the steam heat condensate,
the Base requires steel rather than brass valves in the mechanical systems (tr. 3/91). As
part of the pre-final punchlist process, Denali Mechanical installed steel valves on the
steam and condensate piping in September 2005. Later it was interpreted that steel
valves were required for the wye strainers. Denali Mechanical installed those steel valves
on 31 October 2005. Heat was taken down for approximately one hour, with no
noticeable change in the temperature in the building. The remaining mechanical
punchlist items were minor. (App. supp. R4, tab 845)

65. SHC completed the work on the security system as outlined in an exchange
between the parties in letters of 3 October and 21 October 2005. It was not possible to
test the security system because the user (Air Force) had more work to do when they
moved in. (Supp. R4, tab 144 at 140; app. supp. R4, tabs 828, 843 at 1334; tr. 4/46-48)

66. The final inspection was held on 1 November 2005. The government did not
take beneficial occupancy. There was work that was incomplete. There was one area
which was cordoned off because SHC was completing floor tile, cleaning and waxing the
floor, and painting. SHC had not completed the pre-final punchlist items. There were
still tools and debris in some areas, and the building had not been finally cleaned. The
ACO estimated that there were approximately 150 deficiencies, which he did not
consider a reasonable amount. Evidently the inspection party, which included an Air
Force colonel, was particularly upset that SHC had not removed snow and ice around a
side entrance adjacent to the mechanical room. (Tr. 3/215, 254-55, 4/14-16)

67. On 8 November 2005, the ACO sent SHC a “master deficiency list” of 208
items (app. supp. R4, tab 1434). Some of the items were carried over from prior pre-final
inspection punchlists. The ACO stated that the items highlighted in red required
correction before the user could occupy the facility. There were 89 red items. Of the red
items, 24 were the failure of various rooms to have 2-voice and 2-data per outlet vice
1-voice and 1-data (id. at 4735-36).> One item stated that many brass valves installed on
the steam and condensate system had been replaced, but that there were still brass valves

3 SHC considered these items a change. The government eventually dropped them from
the punchlist, reserving the right to seek a credit. (App. supp. R4, tab 971 at 1852)
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installed for use on pressure gauges and the vent outlet on the moisture separator.’ One
item stated that a security camera must be relocated.” The remaining 63 red items
included such items as “significant amount of ice buildup” outside the mechanical room
due to steam venting, a door which rubbed against the jam, the user’s desire to witness
the functional operation of the air conditioning unit before building occupancy (SHC to
coordinate), a loose floor tile near a window, and burnt-out light bulbs. (/d. at 4724
(items 2, 3, 13), at 4725 (item 7), at 4726 (item 3), at 4730 (room 10, item 3), at 4734
(item 11)) Clearly the government had made no serious effort to determine whether the
particular items actually precluded beneficial occupancy.

68. On 16 November 2005, SHC responded that none of the items on the master
deficiency list affected beneficial occupancy and that, therefore, it continued to believe
that the building was substantially complete. As we found above, the Corps has now
stipulated that SHC was correct, and that the building was substantially complete at the
time of the final inspection. In its 16 November letter, SHC provided a database list
sorted in the same order as the master deficiency list with the status and schedule for
completion of each item. Generally, the items had either already been completed as of
16 November 2005, were scheduled for completion in November 2005, or were exterior
items (warm weather items) scheduled for completion by 1 July 2006 (none of these
items was a “red” item). That left 17 items including 8 red items for completion on dates
from 2 December to 16 December 2005. (App. supp. R4, tab 911)

69. SHC considered that some of the items on the master deficiency list were not
required by the contract and had questions about others. Over the period from
7 November to 18 November 2005, it sent the ACO serial letters H-347 to H-391
explaining its position or asking questions. Some of these letters referred to pre-final
punchlist items which had been carried over to the master deficiency list. (App. supp.
R4, tabs 854-926, passim)

70. On 23 November 2005, the ACO informed SHC that “I have considered the
information provided in your serial letters numbered (currently H-347 through H-391)
and disagree with your position.” The ACO’s response was not helpful in moving the
punchlist process forward. The ACO added two items to the red list: checking doors for

* These valves were on order. The government has not established that steel valves at
those locations were required for beneficial occupancy given that taking down the
heat for a brief period of time did not affect the temperature in the building. (App.
supp. R4, tab 911 at 1574, item 2)

> The security camera was installed as confirmed in the 95% design review meeting.
SHC and the ACO eventually agreed that SHC would move the camera in return
for the government accepting a shutter cover “as is.” (App. supp. R4, tab 1120 at
2404-05, item 31, #159)
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latching and plumbness/reveal and repairing as necessary and correcting walls in all
rooms to provide required sound transmission coefficient (STC) ratings. These items
were added to the master deficiency list as items 209 and 210. The ACO requested a
detailed schedule with milestones for completing the work within 60 days and stated that
if SHC failed to provide the schedule, the ACO “will recommend to the Contracting
Officer that default procedures” be considered. The ACO also reminded SHC that
liquidated damages continued to accrue. (R4, tab 24, see tab 22 at 153)

71. On 2 December 2005, under date of 28 November 2005, the ACO provided
responses to some of SHC’s pending serial letters. Contrary to the statement in the
23 November 2005 letter, the ACO now found some of SHC’s responses acceptable.
(App. supp. R4, tab 969)

72. On 5 December 2005, there was a meeting with the CO in Anchorage. The
two ACOs who had been assigned to the contract and Mr. Hunt and Mr. Dearing for SHC
among others were present. The government was holding $867,000 for alleged
deficiencies, including $300,000 for the STC issue, in addition to liquidated damages,
and SHC was more than anxious to obtain the release of some of those funds. Prior to the
meeting, SHC provided three “packages” on the status of the 210 items on the master
deficiency list. Package A consisted of items that had been completed and signed off or
were awaiting Corps sign off. Package B consisted of 35 items in progress and 10 items
that required warm weather prior to completion. Package C consisted of 44 items that
needed further discussion and review. SHC contended that some of these items, such as
the STC, were not deficiencies at all, rather, the government was making changes. It
contended that it needed guidance for others. Package C was to be used as the agenda for
the meeting. (R4, tab 22 at 153; app. supp. R4, tabs 927, 963-65, 967, 973; tr. 1/57,
3/260)

73. Atthe 5 December 2005 meeting, the CO established a general deadline of
9 December 2005 for the government personnel to respond to most of SHC’s contentions
or requests for guidance. The government was to re-evaluate the STC issue, among
others, and respond to SHC by 9 December 2005. Some of the items were signed off on
at the meeting. For example, the government agreed that another one of the red items,
manual chain for overhead doors, was not a contract requirement. The government added
ten new items. The meeting established a completion date of 23 January 2006 for all
work other than warm weather work. (App. supp. R4, tabs 972, 973, tab 974 at 1874,
item 164, at 1875, item 210, and passim)

74. Both the government and SHC worked hard to clear various items the week of
5 December 2005. The government did not, however, meet most of the 9 December 2005
deadlines. On 8 December 2005, the ACO stated that they would need until
15 December 2005 for 16 items. As of 15 December 2005, SHC was still waiting for the
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results of the government review on some of these items. Had the Corps promptly
investigated questions previously raised in SHC’s letters, emails, and packages on these
16 items, it would not have been necessary to take more time in December, and, finally in
January. (App. supp. R4, tab 998; R4, tab 20)

75. No later than 22 December 2005, SHC had completed all required items
except a few items which were in progress or for which it was waiting for parts or warm
weather. The government was still reviewing whether other items such as STC were
required and added new items. (App. supp. R4, tab 1120).

76. On 23 December 2005, the CO advised that SHC must request a new final
inspection with 14-days advance notice before the government would take beneficial
occupancy. On 24 December 2005, SHC provided that notice under protest, specifying a
date of 9 January 2006. (R4, tabs 16, 17)

77. On 5 January 2006, the CO confirmed that SHC had constructed the corridor
walls in accordance with the required STC. She concluded that any changes required will
be submitted as a user-requested change and the contract revised accordingly. (App.
supp. R4, tab 1254-A, ex. 301, tab 22)

78. Apparently the government thought better of a new final inspection on
9 January 2006, although a teleconference was held on that date. There were four
pending construction questions: a dripping relief valve in the mechanical room; a request
just made by the government to change the lock cylinders in room 57; testing and
balancing, where SHC had been waiting for a response to its letter for over 4 weeks; and
minor drywall cracks which were typical of new construction. In addition, further work
was required on Operation & Maintenance (O&M) information. The government still
declined to take beneficial occupancy. (R4, tab 14)

79. On 20 January 2006, the CO confirmed beneficial occupancy (R4, tab 12).

80. Mr. Hunt agreed that the punchlist corrections SHC made were required by
the contract. SHC’s complaint is about the timing of the listing of the deficiencies.
According to Mr. Hunt, the various deficiencies should have been raised by the
government prior to final inspection. (Tr. 1/151, see also tr. 4/36)

81. We conclude that there was unreasonable delay during the period from
1 November 2005 to 20 January 2006. Prior to the final inspection, the ACO agreed that
beneficial occupancy would come with final inspection (the same day) once the valves
and security system were completed and SHC would continue to push through the
pre-final punchlist. Even though the valves were completed except for those on pressure
gauges and the moisture separator (which were on order and which the government has
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not established were required for beneficial occupancy), and the security system was
completed, the ACO did not take beneficial occupancy. Rather, one week later he
belatedly came up with a list of 208 deficiencies including 89 items which supposedly
precluded occupancy. The government eventually dropped many of the items.
Meanwhile, the government added to the list from time to time. The government was not
prompt about responding to SHC’s questions about the list. Indeed, it took the
government until 5 January 2006 to determine that the STC was not required, even
though it had held $300,000 from the contractor because of the alleged deficiency.
(Findings 63-65, 67, 69-71, 73-75, 77, 78) It is not possible to have complete precision
in a delay case such as this, and balancing is called for. We conclude on that basis that
but for the government’s administrative delays identified above, SHC would have been
able to complete the punchlist work other than a few minor items and the warm weather
items by no later than 2 December 2005. We find that SHC has proven a 49-day delay to
completion of the work (2 December 2005 to 20 January 2006).

Claim, Contracting Officer’s Final Decision, and Appeal

82. On 14 February 2006, SHC submitted its REA for a delay of 105 calendar
days from 7 October 2005 to 20 January 2006 and delay costs in the amount of $491,722.
It also demanded release of liquidated damages. The REA was premised on an original
contract completion date of 1 July 2005. Damages consisted of daily rates for the field
office and home office for 105 days, proposal preparation cost, settlement travel
expenses, profit and bond for a total of $491,722. The REA stated that it superseded a
prior request for acceleration costs submitted in August 2005 and, accordingly,
acceleration issues are not before us. (R4, tab 10; app. supp. R4, tab 1254-A, ex. 301, tab
10) On 30 June 2006, SHC converted the REA to a claim and provided a certification in
accordance with the CDA (R4, tab 6).

83. On 30 April 2007, the CO issued her final decision on the claim. She
determined that the 1 July 2005 completion date was only a goal and that the 570 days
was contractually binding. She directed that all liquidated damages withheld between
31 August and 23 September 2005 be returned to the contractor. (R4, tab 1 at 56) She
determined that substantial completion occurred on 1 November 2005 and that liquidated
damages withheld for the period of 1 November 2005 through 20 January 2006 should be
released (id. at 58). She found that the contractor did not substantiate that any of the
asserted government delays impacted its ability to complete the work any sooner than it
would have absent the asserted government delays. She denied the claim for
compensable delay and $491,722.00. (/d. at 59)

84. Under date of 15 May 2007, SHC timely appealed from the final decistion and
the appeal was docketed as ASBCA No. 55905.
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DECISION

The Corps awarded SHC a contract to design and build a Joint Security Forces
Complex (JSFC) for the Air Force at Eielson AFB, Alaska. The project was substantially
complete on 1 November 2005. The contract completion date had been extended to
31 August 2005, resulting in liquidated damages. At the time, the Corps did not
acknowledge substantial completion. Rather it compiled an extensive list of alleged
deficiencies and did not take beneficial occupancy until 20 January 2006.

SHC contends that the Corps was operating from the wrong contract completion
date, in that the date should have been 23 September 2005 rather than 1 July 2005, and
the extended date should have been 23 November 2005, thus eliminating any liquidated
damages (given that substantial completion occurred on 1 November 2005). SHC also
contends that the Corps was responsible for 105 days of non-concurrent, compensable
delay. The government contends that the contract completion date was 1 July 2005 and,
allowing for stipulated concurrent delays to 30 September 2005, it is entitled to liquidated
damages for the period from 30 September 2005 to 1 November 2005. It denies that
there are any non-concurrent, compensable delays.

Our findings above largely dispose of these issues. With respect to the contract
completion date, the government accepted the contractor’s proposed schedule. The
contractor stated in its proposal that “our goal is to finish the project by July 1, 2005....
Strand Hunt Construction hereby acknowledges that a total contract duration of 570
calendar days for the project schedule will become contractually binding as it is within a
number of days stated in SCR-1.” In accepting the contractor’s proposed schedule, the
government in fact shortened the time period of performance in the solicitation, which
had been 630 days. The government deleted SCR-1, which had specified the 630 days.
The quoted language from the proposal is clear and we interpret it in accordance with its
plain meaning. (Findings 2, 3, 6) As a result, the extended contract completion date
should have been 23 November 2005, eliminating any liquidated damages.

SHC would have saved itself, and the Corps’ administrators, a lot of grief if it had
paid attention and pointed out after award, starting with receipt of the NTP, that 1 July
2005 was a goal and 23 September 2005 was the contractually binding date. SHC
compounded the error by signing two modifications which calculated extensions based
on a 1 July 2005 completion date. It woke up to the problem when the Corps started
threatening to withhold liquidated damages based on the 1 July 2005 date as modified.
(Findings 8, 11, 12, 16)

Appellant argues that the modifications are not binding as to the 1 July 2005

completion date in the absence of consideration (app. br. at 11-14). Our precedent
supports that argument. See, e.g., Yardney Technical Products, Inc., ASBCA No. 53866,
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- 09-2 BCA 9 34,277 at 169,334 (government could not hold contractor to revised test plan
even though both parties had signed off on it); Institutional and Environmental
Management, Inc., ASBCA Nos. 32924, 34948, 90-3 BCA 923,118 at 116,071
(government not bound to a modification for which it received no consideration); Shipco
General, Inc., ASBCA Nos. 29206, 29942, 86-2 BCA ¢ 18,973 at 95,823 (government
could not hold contractor to revised delivery schedule established by bilateral
modification in absence of consideration). The government’s brief does not address this
argument and it stands unrebutted.

We turn now to the alleged compensable delay. In order to recover under the
Suspension of Work clause in these circumstances, the contractor must prove that the
work was suspended or delayed for an unreasonable period of time by an act of the CO in
administration of the contract, or by the CO’s failure to act within a reasonable time, and
that the work would not have been so suspended or delayed by any other cause, including
the fault or negligence of the contractor, or for which an equitable adjustment is provided
for or excluded under any other term or condition of the contract. With respect to the last
phrase of the clause, we have considered whether the Changes clause might be applicable
to the period from 1 November 2005 to 20 January 2006, and have concluded that it is
not, because SHC concedes that the various items of work which it performed during that
period were required and only seeks delay damages (findings 80, 82).

We found above that the muriatic acid stop work order delayed the work for an
unreasonable period of time. We had no quarrel with issuance of the stop work order, but
found that it should have been lifted earlier than it was. This resulted in a 19 calendar
day delay to the critical path, which was non-concurrent, since the other delays in this
period (the parking bay stop work order and the training delay) were also
government-responsible. (Findings 56, 57)

We also found that the CO’s failure to act within a reasonable period of time to
resolve the various punchlist issues delayed completion of the work for an unreasonable
period of time, which we calculated as 49 days (finding 81). The government has
conceded substantial completion on 1 November 2005 but appears to be reluctant to
concede that beneficial occupancy should have been taken before 20 January 2006. In
construction cases, as a matter of terminology, “substantial completion” and “beneficial
occupancy” are used interchangeably, and signify whether the government can continue
to hold liquidated damages:

Substantial completion of a contract occurs on the date
the work is completed satisfactorily to the extent that the
facilities in question may be occupied or used by the
Government for the purpose for which intended. In making
this determination, consideration must be given to (1) the
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quantity of work remaining to be done, and (2) the extent to
which the project was capable of serving adequately its
intended purpose. This interim usage which occurs prior to
the completion of a contract is known as beneficial
occupancy. Pathman Construction Co., ASBCA No. 16781,
74-2 BCA 9 10,785.

Lindwall Construction Co., ASBCA No. 23148, 79-1 BCA 13,822 at 67,795.

The purport of our decision, therefore, is that the government should have taken
beneficial occupancy on 1 November 2005, but SHC was still required to complete the
work. It has only shown 49 days delay to completion of the work over the period from
1 November 2005 to 20 January 2006. The fact that the government should have taken
beneficial occupancy does not mean that the Air Force was required to occupy the JSFC.
The Air Force was perfectly entitled to delay occupancy until whatever time it chose, but
it could not properly charge the delay to the account of the contractor.

CONCLUSION

The appeal is sustained to the extent that the government shall release any
remaining liquidated damages (and utility costs) and that SCH is entitled to recover for
68 days of delay pursuant to the Suspension of Work clause. The appeal is otherwise
denied.

Dated: 11 April 2013
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DISSENTING OPINION BY ADMINISTRATIVE JUDGE PAUL

As matters now stand in this appeal, we are faced with, what I believe is, an
unprecedented situation. The Administrative Judge who presided over the earlier stages
of this appeal, including discovery, the resolution of a summary judgment motion, and a
prolonged trial in Seattle, Washington, finds himself in a minority of a divided panel,
along with the undersigned Administrative Judge who, over a period of many months,
carefully examined the voluminous record and drafted a thorough, 156-page opinion.

As a result of my extended research, analysis, and reflection, I developed an
objective factual record which, in my opinion, more accurately depicts the facts of this
appeal than the majority’s relatively truncated version of events. Hence, at the risk of
inducing tedium, I respectfully present the factual background of the appeal as follows:

In November 2003, the U.S. Army Engineer District, Alaska, issued Solicitation
No. DACA85-03-R-0033 for the design and construction of a Joint Security Forces
Complex (JSFC) at Eielson Air Force Base, Alaska. Included in section 00800, “SPECIAL
CONTRACT REQUIREMENTS,” was SCR-1, “COMMENCEMENT, PROSECUTION, AND
COMPLETION OF WORK” (APR 1984) (FAR 52.211-10) which provided:

The Contractor will be required to (a) commence work under
this contract within 10 calendar days after the date the
Contractor receives the Notice to Proceed (NTP),

(b) prosecute the work diligently, and (c) complete the entire
work ready for use not later than 630 calendar days after
receive [sic] NTP. The completion date is based on the
assumption that the successful offeror will receive the Notice
to Proceed not later than 15 FEB 2004. The completion date
will be extended by the number of calendar days after the
above date that the Contractor receives the Notice to Proceed,
except to the extent that the delay in issuance of the Notice to
Proceed results from the failure of the Contractor to execute
the contract and give the required performance and payment
bonds within the time specified in the offer. The time stated
for completion shall include final cleanup of the premises.

(R4, tab 95 at 387)
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Also included in section 00800 of the solicitation was SCR-42, “PROPOSED
BETTERMENTS.” It stated:

(a) The minimum requirements of the contract are identified
in the Request for Proposal. All betterments offered in the
proposal become a requirement of the awarded contract.

(b) “Betterment” is defined as any component or system
which exceeds the minimum requirements stated in the
Request for Proposal. This includes all proposed betterments
listed in accordance with the “Proposed Submission
Requirements” of the Solicitation, and all Government
identified betterments.

(c) “Government identified betterments” include the
betterments identified on the “List of Accepted Project
Betterments” prepared by the Proposal Evaluation Board and
made part of the contract by alteration, and all other
betterments identified in the accepted Proposal after award.

(R4, tab 114)

On 23 January 2004, Mr. Rollie E. Hunt, SHCI’s president, forwarded to the
Corps’ CO, Ms. June Wohlbach, his firm’s “qualification, technical, and price proposal”
for the JSFC project. Included in SHCI’s proposal were its “Contractor Provided
Betterments & Innovations.” Among the betterments was a subsection described as
“Innovative construction methods and use of schedule time.” It provided, in part, the
following schedule as a “betterment:”

3/15/04 NTP

The project has an anticipated NTP of 3/15/04 and a
Fairbanks winter will be upon us in mid to late September
(usually!)

5/1/04 Start Construction

Try to stuff in all the requirements required prior to really
moving the construction, such as final design drawings prior
to start of construction of that element of work, all of the
plans, such as: CQC Plan, Safety Plan, The Sampling and
Analysis Plan, The Erosion Control Plan, Schedule approval
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and more, to allow a 5/1/04 start of field construction
(approximately 45 days from NTP). In addition, you have
dozens of on going preparatory meetings required.

11/1/04 Building Close-in

Six months from start of clear and grub (if weather & ground
thaw permits) to building close-in with exposure to cold
weather for the last 30-45 days.

7/1/05 Building Completion

To be able to accomplish the winter close-in which is
required to make this a cost effective and viable project, is
therefore going to be very difficult to achieve for any
Contractor/Designer/Corps of Engineers team.

(R4, tab 94 at 375)
SHCI also stated in its proposal:

Strand Hunt is providing the government with a “Baseline”
Schedule, developed to meet all the requirements of this RFP.
The narrative for this schedule follows the description of
Strand Hunt’s Schedule Management Approach and
capabilities. In addition, to demonstrate our complete
understanding of the project scope balanced with our
knowledge of the needs of the government, we are also
submitting an “Accelerated” Schedule for your review.
Further discussion of the accelerated schedule is included at
the end of this narrative.

(R4, tab 94 at 381)

The detailed “baseline” schedule included by SHCI in its proposal showed
15 March 2004 as the NTP date and 1 July 2005 as the contractual completion date (R4,
tab 94 at 377-80). Regarding the “BASELINE SCHEDULE,” SHCI asserted:

Please note that as a betterment to the government, our goal is
to finish the project by July 1, 2005, approximately 6 months
early. This will allow the user to move in to the facility in the
summer. However, should the Owner move in occur in such
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a manner as to push demolition work (if the Government
takes the option) into winter, we reserve the right to demo the
old buildings in the summer of 2006. SHC would not be
subject to liquidated damages for this work and the new
construction work would be finalized on July 1, 2005. Strand
Hunt Construction hereby acknowledges that a total contract
duration of 570 calendar days for the project schedule will
become contractually binding as it is within a number of days
stated in SCR-1. However, our goal is to complete the work
by July 1, 2005.

(Id. at 383-84)

SHCI also included in its proposal an “ACCELERATED SCHEDULE” which
envisioned completion of the JSFC by 27 May 2005, it stated: “As a betterment to the
Government, Strand Hunt is offering an Accelerated Schedule that is very realistic and
completes this critical project several months early” (R4, tab 94 at 384-85).

The Source Selection Evaluation Board (SSEB) found SHCI’s discussion of the
contractual completion date in its proposal to be confusing (tr. 3/152-54). Inits
memorandum dated 18 February 2004, the SSEB evaluated SHCI’s schedule and
concluded that “[s]chedule and narrative clearly indicated moderate to high risk for the
government should any delays occur” (app. supp. R4, tab 1257 at 4108). In its
post-award debriefing of SHCI’s proposal, conducted on 19 March 2004, the Corps
discussed “Betterments and Innovations.” It concluded that SHCI’s schedule was a
weakness. (R4, tab 89 at 357)

The Corps accepted SHCI’s proposal and awarded it Contract
No. W911KB-04-C-0008 on 27 February 2004. The total face amount of the contract,
including optional work, was $14,569,500. As part of the award, SCR-1, which set the
contractual completion date at 630 days after NTP, was deleted. The “[c]ontractor’s
proposed schedule as depicted on his technical proposal, Volume II, Tab C, Proposed
Schedule,” was “hereby accepted and becomes binding.” (R4, tabs 91, 92) Thus, the
“baseline schedule” incorporated into the contract stated a completion date of 1 July 2005
(R4, tab 94 at 377, 383-84).

- The CO issued the NTP on 2 March 2004. It was acknowledged by SHCI on that

same date. (R4, tab 90) This was 13 days earlier than the NTP date contained in SHCI’s
“baseline schedule” (R4, tab 94 at 375). In her letter, the CO stated, in part: “In
accordance with your offer, the entire work is to be complete and ready for use by July 1,
2005.” In its acknowledgement of the NTP, SHCI did not object to this recitation of the
contractual completion date as 1 July 2005. (R4, tab 90)

27



As awarded, the contract contained a host of clauses from the Federal Acquisition
Regulation (FAR) which are pertinent to this appeal. Included were:
FAR 52.211-12, LIQUIDATED DAMAGES-CONSTRUCTION (SEP 2000); FAR 52.211-13,
TIME EXTENSIONS (SEP 2000); FAR 52.233-1, DiSPUTES (JUL 2002); FAR 52.236-5,
MATERIAL AND WORKMANSHIP (APR 1984); FAR 52.236-6, SUPERINTENDENCE BY THE
CONTRACTOR (APR 1984); FAR 52.236-9, PROTECTION OF EXISTING VEGETATION,
STRUCTURES, EQUIPMENT, UTILITIES, AND IMPROVEMENTS (APR 1984); FAR 52.236-12,
CLEANING Up (APR 1984); FAR 52.236-15, SCHEDULES FOR CONSTRUCTION CONTRACTS
(APR 1984); FAR 52.236-21, SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION
(FEB 1997); FAR 52.242-14, SUSPENSION OF WORK (APR 1984); FAR 52-243-4,
CHANGES (AUG 1987); and FAR 52.246-12, INSPECTION OF CONSTRUCTION (AUG 1996).

In addition, the contract included several SCR’s which have some bearing on this
appeal. For example, SCR-8, “SUBMITTALS,” provided:

Within 30 days after receipt of Notice to Proceed, the
Contractor shall complete and submit to the Contracting
Officer, in triplicate, submittal register ENG Form 4288
listing all submittals and dates. In addition to those items
listed on ENG Form 4288, the Contractor shall furnish
submittals for any deviation from the plans or specifications.
The scheduled need dates must be recorded on the document
for each item for control purposes. In preparing the
document, adequate time (minimum of 30 days) shall be
allowed for review and, only when stipulated, approval and
possible resubmittal. Scheduling shall be coordinated with
the approved progress schedule. The Contractor’s Quality
Control representative shall review the listing at least every
30 days and take appropriate action to maintain an effective
system. Copies of updated or corrected listing shall be
submitted to the Contracting Officer at least every 60 days in
the quantity specified. Payment will not be made for any
material or equipment which does not comply with contract
requirements.

Section 01330 includes an ENG Form 4288 listing technical
items the Contractor shall submit to the Contracting Officer,
as indicated in the contract requirements.

(R4,tab 111 at 414)
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SCR-41, “DESIGN-BUILD CONTRACT — ORDER OF PRECEDENCE,” stated:

(a) The contract includes the standard contract clauses and
schedules current at the time of the contract award. It entails
(1) the solicitation in its entirety, including all drawings, cuts,
illustrations, and any amendments, and (2) the successful
offeror’s accepted proposal. The contract constitutes and
defines the entire agreement between the Contractor and the
Government. No documentation shall be omitted which in
any way bears upon the terms of that agreement.

(b) In the event of conflict or inconsistency between any of
the provisions of this contract, precedence shall be given in
the following order:

1) Betterments: Any portions of the accepted
proposal which both conform to and exceed the
provisions of the solicitation.

2) The provisions of the solicitation. (See also
Contract Clause: SPECIFICATIONS AND DRAWINGS FOR
CONSTRUCTION.)

3) All other provisions of the accepted proposal.

4) Any design products including, but not limited to,
plans, specification, engineering studies and analyses,
shop drawings, equipment installation drawings, etc.
These are “deliverables” under the contract and are not
part of the contract itself. Design products must
conform with all provisions of the contract, in the
order of precedence herein.

(R4, tab 112 at 417)°
SCR-43, “SEQUENCE OF DESIGN-CONSTRUCTION,” asserted:
(a) After receipt of Notice to Proceed (NTP), the

Contractor shall initiate design, comply with all design
submission requirements as covered under Division 01

6 We have already reviewed SCR-42, “PROPOSED BETTERMENTS.”
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General Requirements, and obtain Government review of
each submission. The Contractor may initiate site clearing,
etc. with the permission of the Contracting Officer and begin
construction on portions of the work for which the
Government has reviewed the Final Design submission and
determined it satisfactory for purposes of beginning
construction. The Contracting Officer will notify the
Contractor when the design is cleared for construction. The
Government will not grant any time extension for any design
resubmittal required when, in the opinion of the Contracting
Officer, the initial submission failed to meet the minimum
quality requirements as set forth in the contract.

(b) If the Government allows the Contractor to
proceed with limited construction based on pending minor
revisions to the reviewed Final Design submission, no
payment will be made for any in-place construction related to
the pending revisions until they are completed, resubmitted
and are satisfactory to the Government.

(R4, tab 115 at 419-20)
Finally, SCR-44, “RESPONSIBILITY OF THE CONTRACTOR FOR DESIGN,” provided:

(a) The Contractor shall be responsible for the professional
quality, technical accuracy, and the coordination of all
designs, drawings, specifications, and any other
non-construction services furnished by the Contractor under
this contract. The Contractor shall, without additional
compensation, correct or revise any errors or deficiency in its
designs, drawings, specifications, and other non-construction
services.

(b) Neither the Government’s review, approval or acceptance
of, nor payment for, the service required under this contract
shall be construed to operate as a waiver of any rights under
this contract, or of any cause of action arising out of the
performance 