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OPINION BY ADMINISTRATIVE JUDGE TODD

These appeal's arise under two contracts for hyperbaric piping and instrumentation in
an Army combat swimmer training facility. The government issued a default termination
of one of the contracts for appellant’ sfailure to respond to a cure notice. Appellant claimed
an equitable adjustment on the grounds of defective specifications, differing site conditions,
changes, and failure to deliver government-furnished equipment (GFE). Appellant has argued
its entitlement to impact costs from government-caused delay and costs resulting from the
default termination. Appellant has appealed the government’ s assessment of liquidated
damages. The government has claimed a price adjustment for deductive changes. Both
entitlement and quantum are before us for decision.

FINDINGS OF FACT

Contract Terms

1. On 14 January 1994, the Naval Facilities Engineering Command (NAVFAC)
awarded Contract No. N47408-94-C-4025 (Contract 4025), a negotiated contract, to
appellant C. H. Hyperbarics, Inc. (CHHI) for the design and installation of hyperbaric piping
and instrumentation for the Army Special Forces Training Facility, Fleming Key, Key West,
Floridain accordance with detailed contract specifications. The amount of the firm fixed-



price contract was $650,934." The contract completion date was 29 January 1995. (R4,
tabs 9E, 10, 11A; tr. 34, 378)

2. Contract 4025 required the contractor to provide labor and materials for the
design, procurement, fabrication, assembly, shop test, installation and field testing of
hyperbaric facilitiesin four new buildings at the training facility. The buildings are the
Compressor/Generator building, the Free Ascent Tower (FAT) building, the Aid Station
building, and the Open-Closed Circuit (OCC) building. There was a separate construction
contract with adifferent contractor for the buildings. The equipment and related piping
involved two recompression chambers, high-pressure air storage, a submarine escape trunk
trainer, open diving bells, and a scuba charging system. (R4, tab9E at C1, 111.1.2, 1.1.3)
The facilitieswere to be “installed and tested” and required to be“complete and useable
upon completion of thework.” (Id., 11.1.1.; emphasis added) The specifications described
the existing conditions and stated that a copy of the building plans and specifications would
be given to the contractor showing the location of the various components of the facility.
This provision noted that the |ocations were approximate. The contractor was required to
provide detailed layouts of equipment and piping and take into account all interferences and
as-built conditionsin the buildings. (Id., §1.1.5.)

3. The Army Specia Forces was the user of this newly built Combat Swimmer
Trainer Facility that was to replace an antiquated facility. The Compressor/Generator
building houses the air compressors for the breathing gases used in the diver training. The
Aid Station building is used to treat medical emergencies that may arise during training.

The OCC building is used for instruction and housing the hyperbaric equipment needed in
thefield. The FAT building houses atower, approximately 50 feet high, that isfilled with
water and has attached to it at the bottom a submarine escape simulator called an “escape
trunk” (ET) that is used to train diverson how to exit from a submarine hatch. All four
buildings contain hyperbaric systems that are connected to each other by means of
hyperbaric piping. “Hyperbaric” refersto the use of high-pressure breathing gasses used by
diversand in medical emergency treatmentsinvolving divers. Recompression chambers are
used to provide medical treatment in the event adiver devel ops a gas embolism caused by a
reduction in pressure upon adiver’ stoo rapid ascent through the water. The importance of
prompt treatment called for placement of arecompression chamber at the top of the FAT as
well asthe location of another recompression chamber in the Aid Station building. (R4, tab
457; tr. 32-33, 35, 592-95, 681-82, 1569)

4. The Contract 4025 specifications imposed technical responsibility on the
contractor in accordance with the following pertinent provisionsin paragraphs 1.2.1 and
1.2.2:

SPECIAL PERFORMANCE REQUIREMENTSDUE TO
HAZARDS TO PERSONNEL: Attention of prospective

! Thedollar amounts in this opinion have been rounded to the nearest whole dollar.
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biddersis called to the fact that thiscontract calls for the
fabrication of life sensitive support systems. . . . Failureto
adhere to the highest standards of metallurgy, welding and
workmanship will create severe hazards to persons working on
or near these systems when they are pressurized. . . .

CONTRACTORS[sc] TECHNICAL RESPONSIBILITY: This
specification contains technical requirements to which the
contractor must adhere; however, it is the contractor’s
responsibility to confirm by engineering analysis that
component sizes cited herein are adequate to perform the
“Operational/Performance Requirements’ cited in part C2.
Typical of such items are pipe sizes, number of air storage
flasks, etc. Data has been provided herein to demonstrate the
conceptual feasibility of such afacility. Other technical issues
that are not specified herein are at the discretion of the
contractor.

(R4, tab 9E at C6, 111.2.1, 1.2.2) Paragraph 1.2.3. provided for omissions from the
drawings asfollows:

Omissions from the drawings or specifications or the
misdescription of details of work which are manifestly
necessary to carry out the intent of the drawings and
specifications, or which are customarily performed, shall not
relieve the contractor from performing such omitted or
misdescribed details of the work but they shall be performed as
if fully and correctly set forth and described in the drawings
and specifications.

(Id., 7 1.2.3)

5. Contract 4025 provided that the government would furnish four high pressure air
compressors within 270 days after contract award, or, no later than 11 October 1994 (id. |
1.1.4.a). The contract further provided that the government would furnish two
recompression chambers. Paragraph 1.1.4.d. stated in pertinent part:

Recompression Chamber System (RCS) - Pressure Vessel for
Human Occupancy (RPVHO). Thetwo RPVHO' sare
government furnished equipment (GFE) and are fully furnished.
... Nowork isrequired on the GFE chambers except to make
the necessary connections to the new piping and services. One
chamber shall be installed in the cupola of the Free Ascent
Tower. Itispresently installed and in usein building C-59 at



the Special Forces Training Center. . . . The second chamber
shall beinstaled in the Aid Station building . . . . It is presently
in storage. . . . Chamber availability shall bein accordance with
paragraph C1.1.10.

(Id., §1.1.4.d.; emphasis added) The contractor was to schedule the work for phasing the
two recompression chambers. Paragraph 1.1.10. provided that “normal operations of the
existing recompression chamber located in building C-59 not be interrupted until
installation of the other recompression chamber” was completed in the Aid Station building
and “certified for operations” (id., 1.1.10.a.). General requirements for the
recompression chambers were contained in the publication ASME (American Society of
Mechanical Engineers)/ANSI (American National Standards Institute) PVHO-1 “ Safety
Standard for Pressure Vessels for Human Occupancy” (id. at C4, 14.1.1.).

6. The specificationsfor the FAT building included the following provisions:

Disconnect, relocate and install a GFE recompression chamber
in the Cupola of the FAT building. The contractor shall design,
fabricate and install a submarine escape trunk trainer (ET) at the
base of the FAT.

(Id. at C3, §1.1.3.b.) The contract included ageneral arrangement drawing for the layout of
the FAT building and schematic drawings for the internal elevation and structural
arrangement of the ET (id. at C62, C6.20; C64, C6.22; C66, C6.24; and C67, C6.25).

7. Contract 4025 required submittals that included a preliminary design package 80
days after contract award that was in sufficient detail to demonstrate conformance with the
hyperbaric facility code requirements as stated in paragraph 1.2.7. and afinal design
package 150 days after award that was defined asfinal versions of the elements of the
preliminary design package. The contract also required monthly reportsto include an
updated project schedule, component database, and current progress report containing a
summary of work performed and any problems and their solutions encountered during the
reporting period as well as a statement of the overall status of the project. The schedule
was required to beaGANTT chart, CPM chart or roadmap with defined and documented
milestones and tasks. (Id. at C7, §1.2.6.; C35, 115.1.11, 5.1.12; C37, 15.1.19; C38,
15.1.20)

8. Contract 4025 specified the valvesto be used as follows:

All valvesthat regulate flow (other than on-off function),
oxygen service valves, and high pressure valves (except for
those remotely actuated) are considered throttle valves. They
shall be globe or needle valves. These valves shall conform to
MIL-STD-24109 with respect to control of flow and pressure.



(Id. a C15, 1 3.1.23) The contract also included the following pertinent provisions of a
standard products clause:

STANDARD PRODUCTS: Whenever practical, use will be
made of materials and equipment that are standard catalog
products of manufacturers regularly engaged in the production

of such materials and equipment . . .. Where two or more
products of asimilar type are used, they will be products of the
same manufacturer.

(Id., at C6, 11.2.5.)

9. Contract 4025 required the contractor to fabricate pipe trenches between
buildings. For planning purposes, the specifications described the existing conditions as
anticipated completion of the four new buildings in July 1994, with possible completion as
early asMay 1994. The dimensions of the trenches were specified as 12 inches wide and
12 inches deep. The contract provided a general layout of trenches, but specified that the
contractor was to determine the exact location of the trenches. (R4, tabs 9B, 9C, 13.2.1.2,,
9E at C5, 11.1.5)

10. Therelevant Contract 4025 specification provision for the ET trainer provided
asfollows:

Provide and install a 637 class submarine escape trunk trainer
in the class room on the ground floor of the FAT. The existing
roof hatch penetration will allow the escape trunk to be
lowered into the classroom, and moved into place. This roof
hatch is located on a sloping roof under the cupola deck which
is partially enclosed, and will require special rigging technique
toinsert the ET. The hyperbaric contractor will install the
trunk to the existing flange penetration in the side of the FAT.
The contractor shall be responsible for opening and closing the
roof hatch, and making sure the hatch does not leak when
installation is compl eted.

(Id.at C21, §3.2.2.c) TheET wasrequired to conform to ASME standards (id. at C31,
14.2.1.b.). The contract required a system for filling and draining the ET. The relevant
specification stated:

Water from the ET shall discharge into an ET holding tank
(provided by the contractor). Thistank shall be capable of
holding awater volume 1.5 that of the ET, and be fabricated of
corrosion resistant material.



(Id. at C22, 113.2.2.c.2.)

11. The Contract 4025 specifications for the OCC building included the following
provision:

All welded stainless steel piping and fittings installed exterior
to the buildings shall be acid pacification [sic] treated
according to MIL-STD-QQ-P-35.

(Id., 13.2.6.) Thetermin the contract should read “acid passivation” instead of “acid
pacification” (tr. 795, 1700, 1815).

12. Contract 4025 required that the finished hyperbaric facility conform to listed
codes and standards. The contractor was to demonstrate by testing that all piping,
instrumentation and systems met all the criteria contained in the contract specification.
Thefacility functional test required a demonstration that the systems were hazard free and
in accordance with applicable codes and standards. (R4, tab 9E at C1, 11.2.7; C5,
195.1.17,5.1.18,5.2.1))

13. In Contract 4025, the government agreed to make invoice payments and
customary progress payments in accordance with the standard PAYMENTS and PROGRESS
PAYMENTS clauses. The standard contract clause at FAR 52.232-1, PAYMENTS (APR 1984),
required the government to pay the contractor the prices stipulated in the contract for
supplies delivered and accepted upon the submission of proper invoices. Under the
standard clause at FAR 52.232-16, PROGRESS PAYMENTS (JUL 1991), progress payments
are computed as 80 percent of the contractor’s cumulative total costs under the contract.
FAR 52.232-16(a). The contracting officer could further reduce progress payments after
finding on substantial evidence one or more of certain conditions, e.g., failure to comply
with amaterial requirement of the contract or failure to make progress that endangers
performance of the contract. See FAR 52.232-16(c)(1) and (2). (Id.at 12, 123)

14. Contract 4025 required performance bonding that North American Insurance
Company issued, effective 7 February 1994, in the sum of $162,733. When the Contract
was later amended and the new contract price exceeded the total contract award by more
than 25 percent, the surety consented to increase the amount of the bond by 100 percent of
the dollar amount of Modification No. POO003. The amount of CHHI’ s bond was increased
to $364,079. (R4, tabs 10, 11C, 18; tr. 390-91)

15. Contract 4025 provided for liquidated damages if the contractor failed to
perform within the time specified in the contract or any extension. The liquidated damage
rate was $350 for each consecutive calendar day of delay. (R4, tab 9E at C5, 1.1.8; F4)



16. The contract contained the standard contract clauses at FAR 52.212-4,
LIQUIDATED DAMAGES - SUPPLIES, SERVICES, OR RESEARCH AND DEVELOPMENT (APR
1984)% and FAR 52.232-25, PROMPT PAYMENT (APR 1989). The contract incorporated by
reference other standard contract clauses, including the clauses at FAR 52.212-15,
GOVERNMENT DELAY OF WORK (APR 1984); FAR 52.232-9, LIMITATION ON
WITHHOLDING OF PAYMENTS (APR 1984); FAR 52.233-1, DISPUTES ALTERNATE | (DEC
1991); FAR 52.236-2, DIFFERING SITE CONDITIONS (APR 1984); FAR 52.243-1, CHANGES
- FIXED-PRICE ALTERNATE Il (APR 1984); FAR 52.246-2, INSPECTION OF SUPPLIES-FIXED-
PRICE (JuL 1985); FAR 52.249-2, TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXED-PRICE APR 1984); FAR 52.249-8, DEFAULT (FIXED-PRICE SUPPLY AND SERVICES)
(APR 1984); DFARS 252.215-7000, PRICING ADJUSTMENTS (DEC 1991); DFARS
252.231-7000, SUPPLEMENTAL COST PRINCIPLES (DEC 1991); DFARS 252.233-7000,
CERTIFICATION OF CLAIMS AND REQUESTS FOR ADJUSTMENT OR RELIEF (DEC 1991); and
DFARS 252.243-7001, PRICING OF CONTRACT MODIFICATIONS (DEC 1991). (R4, tab 9E
at E1-3, F1, F3, 12-14, 123-128)

Contract Performance

17. CHHI isasmall business concern. Mr. Claude Herblot, CHHI’ s president, the
program manager, managed the contract work with assistance from Mr. Joe Burt, CHHI’s
operations manager, who was the project manager at CHHI’ s office in Panama City.

Mr. Gary Johnson was an engineering technician with CHHI who served as project manager
on site when neither Mr. Herblot nor Mr. Burt were there. Ms. Corinne Pearson was the
contracting officer handling all the administrative duties on the contract for the government
from the NAVFAC office in Washington, D.C. Sheretired from the government in June
1997 and was not called as a government witness at the hearing

? Redesignated to FAR 52.211-11.



because of her medical condition.®> Ms. Linda Naber Winterstein, formerly known as Linda
L. Naber, wasthe Director of the NAVFAC Contracts Office in Port Hueneme, California
with supervisory responsibility for the branch office in Washington, D.C. that had procuring
and administrative contracting responsibility for the subject contracts. Ms. Pearson was the
branch manager and reported to Ms. Sally Middlebrooks, adivision director. Ms. Linda
Dearing, administrative contract specialist, had responsibility for monitoring the
performance of CHHI’ s contracts. The government’s project manager and contracting
officer’ stechnical representative (COTR) was Mr. David M. DeAngelis, program manager
for NAVFAC hyperbaric facilities. Mr. Chuck Thompson was NAVFAC' s quality assurance
inspector. (R4, tab 19; exs. G-3, A-68 at 44; tr. 27, 238, 241, 244, 315, 376-77, 581, 601-
02, 626, 633, 662, 1399-1400, 1895) The project was unique because it was an Army
project on a Navy base with Army program decisions under aNAVFAC contract. The
arrangement made it harder than usual for the COTR to obtain requisite government
approvals. (Tr. 44, 1829-33)

18. Two weeks after contract award Mr. DeAngelisinformed Mr. Herblot that the
government would not be able to provide the GFE air compressors. The Army had decided
to procure the compressors independent of NAVFAC, but then could not get funding for the
project and requested that NAV FAC procure them. Mr. DeAngelis asked Mr. Herblot for
pricesfor different types of compressors that might be used. In response to this request,
which Mr. Herblot felt compelled to honor, appellant devel oped atype of cost proposal
called “arough order of magnitude” or “ROM” for CHHI to supply the air compressors
pursuant to an anticipated modification to Contract 4025. By letter dated 1 February 1994,
Mr. Herblot quoted two electric and two diesel air compressorswith air purification
package systems from Bauer Compressors (Bauer), with cost breakdown, for aROM of
$251,136. Bauer offered its standard productsincluding its standard tests. In the following
six weeks CHHI researched other suppliers’ types of compressorsand specia features.
CHHI received additional technical dataand quotes from Bauer and Hydromatics, Inc.
(Hydromatics), its distributor, and two other suppliers regarding other equipment. By letter
dated 18 March 1994, CHHI submitted a more detailed cost estimate for the equipment it
proposed stating that the estimate was provided pursuant to requests by Mr. DeAngelis
office. The ROM wasrevised to $251,420. (R4, tabs 15, 21, 83t0 91, 561, item 8 at 12-
52, 562 at 2 through 71; tr. 44, 633-34, 642-44, 1239-40, 1250-53, 1501)

% Appellant wished to call Ms. Pearson as awitness to show that she had the position of
contracting officer, but merely signed off on documents provided by the contracting
officer’ stechnical representative to the injury of CHHI. Appellant agreed that
evidence of her medical condition placed in the record could excuse her from
testifying, but wanted that evidence to support drawing an adverse i nference against
the government. The government requested that no adverse inference be drawn from
her nonappearance. The presiding judge considered the parties positions and ruled
that Ms. Pearson’ s testimony would not be presented. (Exs. G-3 through G-5; tr.
251, 562, 570-76). The Board draws no adverse inference from her nonappearance.

8



19. Asof 21 January 1994, CHHI had scheduled the project using atime line
construction chart with awork breakdown schedule (WBS) of numbered activities. The
first on-site activity, trenching, was scheduled for three months duration from 15 March
1994 to 11 June 1994. The schedule showed that the second phase of the project would
begin with in-house fabrication of FAT piping (WBS 900) on 28 November 1994, and FAT
installation on site (WBS 1000) on 16 December 1994. The recompression chamber
would not be installed in the second phase in the FAT building until the chamber in the Aid
Station building was in use (finding 5, supra). Contract completion was shown for 23
January 1995. (R4, tab 19; tr. 752, 791, 1371)

20. On 3 February 1994, a kick-off meeting was held at CHHI (R4, tab 19). All
technical correspondence wasto be sent to Mr. DeAngelis' attention, and he emphasized
the importance of providing written correspondence for matters affecting the project rather
than relying on telephone conversations. The record of the meeting, dated 8 February 1994,
discusses the status of the GFE air compressors as follows:

It appears the GFE compressors will not be provided by the
Government. NFESC has not received official notification, but
wastold . . . that arequest to include the purchase of the GFE
compressors as part of this contract would be sent by the
SOUTHNAVFACENGCOM Program Manager. Ordering
problems, concurrent warranty (with this contract’s
completion), and liabilities of providing GFE compressors all
have contributed to the requirement that these compressors be
provided by this contract. . . . NFESC must wait for official
notification of the request to include this modification before a
request for proposal can be given to CHHI.

(Id.at 3) CHHI'sschedule, dated 21 January 1994, shows that CHHI needed the GFE air
compressors delivered for testing on 23 November 1994 (id. at 9; tr. 648).

21. Therecord of the kick-off meeting, dated 8 February 1994, states with respect
tothe ET:

Mr. DeAngeliswill provide a copy of ET drawings built for
other CST [combat swimming training] facilities. Lt. Moore
emphasized the importance of having asimilar ET to that of the
existing CSTs.

(Id.at 2) Mr. Herblot understood that the ET wasto be identical to those at Navy SEAL
training facilitiesin Little Creek, Virginiaand Coronado, California (tr. 765, 1660, 1663,
1805). The government provided CHHI with manufacturing drawings for the Submarine
Escape Trunk Free Ascent Traner prepared by VMW Industriesin 1988 (the VMW



drawings) (R4, tab 12A; tr. 766, 1658). Asaresult, CHHI was not required to provide
manufacturing drawingsfor the ET (tr. 1670).

22. The government’s memorandum of the first on-site meeting held on 2-8 March
1994, dated 17 March 1994, listed numerous items that required contract modification
due to defective specifications or user-requested changes. Changes for the trenches
were required due to the amount of utilitiesin the general locations designated in the
specifications and drawings. CHHI reviewed the facility plans, but they did not indicate
where the underground utilities were, and the government was unable to provide that
information. The total depth of the trenches was changed from 24 inchesto 18 inches,
and the trench hole was changed from 12 inches deep to 6 inches deep. The width of the
trenches was changed from 12 inchesto 6 inches. A new layout was shown in a sketch
attached to the memorandum, which provided more direct routing among the buildings
reducing the length of the trenches and combining some trenches. The government and the
contractor were to have a representative on site during the trench digging. The proceduresto
be followed in the event of finding a utility were outlined. The planned date to begin
trenching was set for 3 May 1994. CHHI requested government drawings for the new design
of the trenches. Within areasonable time the government responded that they would not
provide them. CHHI wastold to do the redesign, which required CHHI to perform additional
work involving research into compaction and other unfamiliar aspects of civil engineering.
CHHI submitted a redesign to accommodate the changed width and depth of the trenches.
(R4, tab 20; ex. G-15; tr. 747-49, 753, 1126, 1593-96, 1608-13, 1625-28, 1645, 1794) By
|etter dated 28 March 1994, the Army approved NAVFAC' srequest for variation in trench
depth according to the CHHI redesign (R4, tab 22; tr. 749).

23. On 19 April 1994, a meeting was held at CHHI’ sfacility to discuss the status of
thework. The government provided a copy of the requested excavation permit for the
trenches and gave CHHI the point of contact for issuance of the permit. CHHI proposed to
use Whitey valves, which it considered superior for providing accurate flow control for the
scubarepair station, although it knew from an earlier contract Mr. DeAngelis did not like
them. Hetold CHHI the Whitey valves would have to be used throughout the facility and
manufacturer’ s data showing that they would meet the specification requirements would
have to be submitted for government review. Thereisno documentation that Mr. Herblot
provided this data to the government, and the government did not respond. The other valves
in the hyperbaric system are all needle valvesthat are of asimilar type. (R4, tab 28; tr. 756-
57, 1654)

24. On 26 April 1994, CHHI issued a purchase order to Frank Keevan & Son, Inc.
(Keevan), its general contractor on the site, for the fabrication and installation of the
trenches and the concrete pads as shown on CHHI drawings (R4, tab 24; tr. 601-02).

25. On 2 May 1994, CHHI was on site to construct the trenches, but was prevented

from proceeding by the government’ s decision at the user’ s request to allow the building
contractor to complete itswork before its scheduled beneficial occupancy date of 15 May
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1994. On 5 May 1994, Mr. DeAngelis submitted a request for the excavation permit required
for the trenches. CHHI gave notice of delay by letter, dated 10 May 1994, which identified
impact costs of the project manager being on site for four days. Mr. DeAngelis directed
CHHI to come back on 6 June 1994 to begin the trenching. (R4, tabs 17, 25, 29; tr. 744,
749-51, 1614-15, 1634)

26. On or about 6 June 1994, CHHI returned to the site to construct the trenches.
The trenches were relocated at the Aid Station building so the piping entered the building
through a closet rather than adoctor’ s office. The building contractor had completed
pavement of roadways and donethe landscaping in the areas designated for the trenches.
CHHI had observed the conditions at the site at the time of bidding before the paving and
landscaping and planned to do the trenching before the building contractor completed this
work. It was more costly to dig trenches through paved and landscaped areas than in the open
space seen before building construction was completed. To the extent the trench lengths
were shorter, it took less time to dig the trenches, but CHHI was required to dig the trenches
twice because the uncertain location of the underground utilities entailed use of shovels
rather than a backhoe in the areas where utilities were found. The reduction in square footage
and depth of the trenches did not decrease the amount of work. CHHI had Mr. Burt on site
for five days as its representative working to assist Keevan in identifying the exact location of
the utilities. (Tr. 91-93, 745, 751, 754, 1616, 1943-44, 1062-65, 1095)

27. The government recognized that the trenches required an additional trip to the
site by CHHI and additional drawings of two low pointsin the trenches (R4, tab 30). In
response to arequest from the contracting officer, CHHI submitted cost proposals for
additional trench work involving thicker trench coversin asphalt areas, drains at two low
pointsin the trenches, and use of concrete in lieu of sod (R4, tabs 31 to 33). On 8 June
1994, CHHI issued a purchase order to Keevan for thicker trench coversin asphalt areas
inthe amount of $4,870 (R4, tab 35). On 20 June 1994, CHHI transmitted the
government-approved trench changesto Keevan (R4, tab 37). On 22 June 1994, CHHI
issued a purchase order to Keevan for installation of drains at two low points of the
trenches and filling in with concrete al space between the trenches in non-paved areasin
the total amount of $4,660 (R4, tab 39). In afinal proposal for the changes to the pipe
trenches, CHHI’ s detailed cost breakdown showed atotal cost of $20,534 (R4, tab 36 at 5).
CHHI’ s costs for the changes the government made in the trenches were later included in a
contract modification without any discussion of any potential cost savings to CHHI (finding
40, infra; tr. 1636-40).

28. Beginning 21 June 1994, CHHI submitted monthly invoices for payment. The
contracting officer retained ten percent of the amount invoiced before approving the
invoice for payment (R4, tab 572). Retention deals with the progress of the contractor’s
performance. The NAVFAC Contractor’s Invoice form indicated retention in arange of 0
to 10 percent. Ms. Dearing explained that the NAVFAC “norm” was to retain ten percent as
aprotection against nonreceipt of deliverables at the end of the contract and that retention
under normal circumstances was not released until 100 percent acceptance was made. The
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government continued to retain the maximum ten percent of the amount CHHI invoiced on a
routine, regular basis without regard to whether CHHI was achieving satisfactory progress
or substantial completion of portions of the contract work. (R4, tabs 573-83, 586, 588,
590-91; tr. 379, 500)

29. On 29 June 1994, CHHI submitted a preliminary design package that included
general arrangement drawings that showed, inter alia, the installation of 3/8” needle valves,
also known as CPV valves, and a bill of materials (BOM) that identified manufacturers of
components with their catalog cuts. CHHI drawing 9406-202 for the OCC building shows
V-9 valveslisted in the BOM as Whitey for the scubarepair station. At thistime CHHI
submitted catal og information about the Whitey valves, but did not submit a deviation
request. CHHI submitted its final design package with no additional information about the
Whitey valves. The government reviewed the preliminary design submission and provided
comments to CHHI, but did not approve or disapprove either the preliminary or final design
package. (R4, tab 46 at 1, 11; tabs 184, 194; tr. 757, 1798)

30. CHHI furnished the VMW drawings of the ET to its subcontractor, Dillon
Boiler Service, Inc. (Dillon) to design, fabricate, and test the ET. CHHI’ s preliminary
design package included Dillon drawings with adua hemisphere design and showed
material with anomina minimum one-inch thickness. The VMW drawings show the
material with aone-half inch thickness. (R4, tab 12A, dwg. 6460-308, tab 12B, dwg. 9406-
637, tab 67; tr. 770, 779, 1661-62, 1802-04).

31. On4 August 1994, ameeting was held at Dillon’ sfacility in Fitchburg,
Massachusetts to discuss the fabrication of the ET. Mr. Herblot, a representative of Dillon,
and government representatives Messrs. DeAngelis and Thompson discussed the
government’s comments on CHHI’ s preliminary design. CHHI proposed a change in design
to an “orange peel” design using 3/8” plate to fabricate the hull of the ET. The3/8”
thickness was ample to withstand the pressuresin the vessel and meet ASME requirements.
An ASME inspector reviewed and approved the design. The government did not object to
the change in design, but required a minimum 1/2" thickness of the plate, which had been
used previously on other projects. If CHHI insisted on 3/8” thickness, it would require the
dua hemisphere design presented in the preliminary drawing package. The reason for
CHHI’ s change was the unavailability of manufacturers of the large hemispheresin the
Northeast and the increased cost if these large, heavy units had to be shipped from the
Southwest where they could be obtained. (R4, tab 48; tr. 771-72, 1804)

32. The government decided not to use appellant’ s quote to furnish theair
compressors pursuant to a modification to Contract 4025 because Ms. Middlebrooks and
Ms. Winterstein determined that the air compressors were not within the scope of the
contract and a new procurement would be required (tr. 44, 255, 646-47). On 8 August
1994, the government issued a request for proposals (RFP) for the design, fabrication,
assembly, installation and testing of four air compressors and two air purification and
drying systemsto replace the corresponding GFE under Contract 4025. CHHI submitted a
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proposal after getting a confirmation that its quotation from Bauer was valid through
1 October 1994, and received award of the contract. (R4, tabs 93, 100C; tr. 45, 647)

33. By letter dated 26 August 1994, CHHI requested clarification or direction with
respect to some of the comments received on its preliminary design package. CHHI stated
that it could find no requirement for the plate thickness for the hull of the ET in the
specifications and intended to use a3/8” thickness with its orange peel design. CHHI
wondered how the government could impose as a contract requirement elements of the
contractor’s preliminary design package. (R4, tab 51)

34. By letter dated 29 August 1994, Ms. Pearson clarified that the government did
not accept CHHI’ s proposed change in design for the ET, but found the original designin
the preliminary design package acceptable. Shetold CHHI that new design concepts for
fabrication could not be submitted in the final design package, but arequest for deviation
was required. If CHHI requested a deviation, the government would require a minimum
1/2” thicknessin the hull. (R4, tab 52; tr. 769-70) CHHI responded in aletter, dated
1 September 1994, that it considered the preliminary design was not a contract document,
but was submitted for informational purposes and could be changed, provided the change
conformed to the contract documents. CHHI notified the government that it considered
insistence on the 1/2” thickness a constructive change order. (R4, tab 55; tr. 772-73)

35. On 8 September 1994, CHHI requested direction or clarification with respect to
specifications for threeitemsin the ET and FAT. The basisfor these requests was CHHI’s
confusion between the provision in the contract specification and the VMW drawingsit had
received from the government for basing its design. First, CHHI objected to the location of
light penetrators because they were on the same center line as the viewports and should be
installed higher. Second, CHHI considered the requirement of arelief mechanism
inappropriate inside aclosed pressure vessel. Third, CHHI questioned the use of a
magnetic switch as unsafe for awater environment. (R4, tab 57; tr. 782-83, 786-87, 1711)

36. On 19 September 1994, Mr. DeAngelis responded to CHHI’ s request for
clarification on the technical matters he listed as ET lighting, ET relief valve, and magnetic
switch. Thelocation of the ET lighting was in the discretion of the contractor. The ET
relief valve was deleted as an approved deviation to the contract, and no deductive
modification wasissued. The government agreed to accept an indicating mechanism other
than a magnetic switch that would serve the purpose of accurately reflecting the open or
closed condition of the hatch. (R4, tab 59; tr. 785-86, 1711-12) CHHI’sclaim that these
design flaws and incompl ete specifications caused it to incur additional labor costs during
the period 8 September to 31 October 1994 is an assertion without supporting evidence
(R4, tab 563, att. 2, task 5-1).

37. In atelephone conversation between Mr. Herblot and Mr. DeAngelison

26 September 1994, the location of the ET holding tank was discussed. CHHI found that
the dimensions of the standard tank made it too large for the room in the FAT building that
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was shown on the contract drawings. CHHI was responsible for the layout of the hyperbaric
piping in the FAT building rooms and could have selected a design of the holding tank that
would have been an adequate fit for the room. Messrs. Herblot and DeAngelis agreed that a
room that was empty and adjacent to the specified location would be an appropriate
aternative location. The government approved this change in location for the ET holding
tank by letter, dated 30 September 1994, as a deviation request at no additional cost or time
to the government. (R4, tab 64; tr. 685-86, 789, 1684-85, 1691)

38. On 27 September 1994, NAVFAC awarded Contract No. N47408-94-C-4036
(Contract 4036) to appellant CHHI for supplying the air compressors and purification
systems in accordance with detailed contract specifications in the government’s RFP. The
amount of the firm fixed-price contract was $241,488. The contract completion date was
11 March 1995. (R4, tab 100C) The failure of the government to deliver GFE air
compressors impacted CHHI’ s schedule for completion of Contract 4025. The air
compressors would not be available by 23 November 1994, in approximately two months
for scheduled testing (finding 20, supra; tr. 649).

39. Contract 4036 provided for installation and final system testing of the air
compressors and purification systemsin the Compressor building (R4, tab 100 at C4,
11.1.6). The contract required that the hyperbaric facilities be “complete and usable” upon
completion of thework (id. at C3, 11.1.1). The specificationsincluded the following
pertinent provisions:

Functional Test Plan: The contractor shall submit a functional
test plan for the complete test of all hardware provided as part
of this specification. . . .

System Functional Test: The contractor shall be required to
demonstrate, by testing, that all piping, instrumentation, and
systems are capable of meeting all the criteria contained in this
specification. Functional testing shall be performed at (1) the
manufacturers[sic] shop and (2) on-site after successful
installation. . . .

(Id.at C26, 115.1.17,5.1.18) Paragraph 3.2.1.C.2. specified that each purification system
was required to be capable of processing approximately 3,000,000 cubic feet of air
between element changing (id. at C19, 13.2.1.C.2)).

40. Bilateral Modification No. PO0003, dated 30 September 1994, to Contract
4025 revised the contract specifications, increased the contract price, and extended the
contract completion date. CHHI reviewed the government’ s scope of work, dated 8 August
1994, for Contract 4036 and proposed the cost and additional time that the government
agreed to include in the modification. The changes included the following:
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3.2.7.1 Trenches- Provide French field drains at trench low
points (two places). The areas between the trenches shall be
provided with concrete versus sod or asphalt.

3.2.7.3 Trip - Provide additional trip to Key West - one man for
four days.

3.2.7.5.4 - Provide one Haskell Pump for LAR V charging
station. [I]nclude stand for Haskell Pumps.

Paragraphs 3.2.7.7.2., 3.2.7.7.3., and 3.2.7.7.4 concerned work that needed to be done to
change the piping system on the GFE recompression chambers that were not “fully
furnished” asthe contract had provided (finding 5, supra; R4, tab 140; tr. 836, 838). The
modification increased the contract price by $201,346 to atotal contract price of
$852,280, approximately 25 percent, and extended the contract completion dateto 7 May
1995. (R4, tab 11C; tr. 622-25) The government intended that the compressors would be
available to CHHI in sufficient time to avoid delay to this revised Contract 4025
completion date (tr. 47-48).

41. CHHI’ srevised schedule, dated 3 October 1994, shows that the trenching was
performed during the planned length of time of three months, but two months later within
the period 16 May 1994 to 15 August 1994. CHHI began thiswork on 6 June 1994
(finding 26, supra). The second phase (WBS 900) was scheduled to begin on 27 February
1995, and contract completion would be 8 May 1995 (R4, tab 65; tr. 752).

42. On 11 October 1994, Hydromatics issued purchase orders to Bauer for the air
compressorsfor CHHI. The required delivery date was 15 January 1995. Bauer conducts a
standard test on its compressors as the manufacture is completed. On 18 January 1995,
Bauer was advised that its customer wanted to witness testing of the compressors. (R4, tabs
104, 105, 120; tr. 1501-04)

43. On 21 October 1994, CHHI requested technical clarification or direction
regarding the acid passivation requirement in the specifications for the exterior hyperbaric
piping at the FAT building and in the trenches. CHHI stated its safety concerns with adding
an acid treatment on the interior of the piping for gases that would be breathed by the divers.
The pipe was not fabricated at the time of thisrequest. (R4, tab 71; tr. 795-98, 1299, 1701-
02) Mr. DeAngelisresponded promptly by letter dated 31 October 1994, that the
regquirement was being reviewed by NAVFAC authorities. If the government decided it was
not necessary, it would del ete the requirement and issue a deductive change order. (R4, tab
75; tr. 798, 1703) Asof 27 February 1995, the issue remained unresolved (R4, tab 158).
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44. On 26 October 1994, CHHI notified the contracting officer that it would
fabricate the ET with the orange pedl design and a minimum thickness of 1/2” for the hull
although this additional requirement was not part of the contract specification or the ASME.
Dillon had increased material costsfor the thicker steel that was used for the ET, but did
not claim thisincrease (R4, tab 73; tr. 773, 1290).

45. On 29 November 1994, there was a contract review board (CRB) meeting on
site to review the contractor’ s progress, any significant changes, and the site conditions. In
thisreview, the parties noticed that the flange at the base of the FAT provided by the
building contractor was warped. (R4, tab 82; tr. 496, 805, 1708-09) Mr. Thompson's
inspection confirmation record that he later signed on 27 February 1995, discussed the
distortion in the ET mating flange as follows:

The flange is severely distorted at the top and bottom. . . . This
distortion will prevent successful mating of the ET to the FAT,
and must be corrected.

(R4, tab 158 at 7)

46. On 5 December 1994, CHHI sent aletter to the government discussing the
issues raised at the CRB that required government action. CHHI understood that the warped
flange on the FAT would “ seriously hinder or prevent i nstallation of the E.T.” and asked how
the government wanted to repair the distortion (R4, tab 79 at 2). The government discussed
resolution of the problem with CHHI and directed CHHI to provide a measurement of the
warpage, which CHHI then investigated with Keevan and Dillon (app. Statement of Costs
(Stmt.) at 11; tr. 1082-83). Mr. DeAngelis requested review and approva from NAVFAC
Southern Division to correct building deficiencies, including the flange on the FAT, that
affected the CHHI contract. He advised NAVFAC that the flange was severely warped and
that CHHI had notified the government that it would not be able to mount the ET
successfully. When Mr. DeAngelisinquired on 27 January 1995 asto the status of funding
and requested authority to proceed with corrective action to avoid project delay, he did not
believe the structure could be bolted to the warped flange. (R4, tabs 81, 131; tr. 810-11)
Nevertheless, at meetings on 30-31 January 1995 at Dillon, when Mr. Burt inquired, he
directed CHHI to proceed asif the flange was in accordance with the specification. The
government did not assume responsibility for the defective flange since it had been
installed by the building contractor, but planned corrective action only if the ET could not in
fact be bolted to the flange. CHHI did not receive instructions from the government for
approximately two months, but its on-site work installing the ET was not delayed as aresult.
(Finding 91, infra; R4, tab 147; tr. 806, 813, 1709-10)

47. The government furnished the recompression chamber that was in storage to

CHHI. Inits5 December 1994 letter, CHHI discussed its condition, which Mr. Herblot
considered deplorable. The control console was not adequate, the welds were not full
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penetration welds, and required paperwork was not available. CHHI planned to bring it back
toitsfacility in Panama City during the week of 12 December 1994 to accomplish the piping
modifications pursuant to Modification No. PO0003 (finding 40, supra). CHHI mentioned
items of additional work it considered were required: calibrating gauges, purchasing and
installing viewports, x-ray of welds, and redoing electrical wiring (R4, tab 79). CHHI
provided pricing for radiographic examination of the welds in response to a government
request. The purpose of the testing would be to evaluate whether the chambers were
repairable or required to be replaced. Satisfactory radiographic examination of the welds on
the chambers would be required for certification of the chambers for human use by the
NAVFAC System Certification Authority. The government was concerned with the
possibility that the chambers had cracks because of a history of the aluminum chambers
cracking after along period of use. (R4, tab 562, item 9 at 4; tr. 606-09, 847-48, 1571,
1782-83) On 27 January 1995, Mr. DeAngelis provided estimated costs of the radiographic
examination of the recompression chambersto NAVFAC Southern Division stating that he
was very concerned about the condition of the chambers. NAVFAC had expected that all
requirements for certification would have been met by the Army before the contract was
awarded. The government does not dispute that both recompression chambers were not
certifiable. (R4, tab 131, tr. 933, 939-40, 945, 1571-72)

48. Inits5 December 1994 letter, CHHI also discussed the required grounding for
the recompression chambers which had not been installed in the FAT or Aid Station building
by the building contractor. Mr. Herblot discussed the issue with Mr. DeAngelis and was
asked by him to provide cost estimates. (R4, tabs 79, 140; tr. 826-28) In requesting review
and action from NAVFAC Southern Division, Mr. DeAngelis identified the deficiency asa
building contractor requirement and noted that the system could not be certified without
these ground straps. A grounding system separate from the building grounding system was
critical for safety of the people using the training facility and essential for a useable
facility. (R4, tab 81, tr. 829-31) When Mr. DeAngelisinquired about the status of funding
on 27 January 1995, he noted that CHHI had met with the Resident Officer in Charge of
Construction (ROICC) office, but he had not yet received the numbers he wanted from
CHHI (R4, tab 131; tr. 832). The government considered issuing a modification to
Contract 4025 to add the installation of ground straps to CHHI’ s scope of work, but did not
have funding, and none of this work was performed before the termination of CHHI’s
contract (tr. 1585-86). Thereisno documentation that CHHI submitted costing
information to the government as Mr. Herbl ot asserted it was prepared before 1 February
1995. CHHI prepared its REA and submitted awork sheet, dated 9 June 1995, reflecting
the additional labor and per diem proposed to accomplish the installation of the ground
straps. (R4, tabs 248, item #010; 562, item 8 at 8-12; 563, item 2 at 44; tr. 834-35)

49. Inits5 December 1994 letter, CHHI noted that two rows of existing benchesin
the FAT building were to be removed by the government, and the government was to provide
information about the feasibility of removing side railings to facilitate the installation of
the ET (R4, tab 79).

17



50. Inits5 December 1994 letter, CHHI stated that it needed electrical drawings of
the Compressor building to provide cost estimates for the modifications that were required.
The electrical system provided by the building contractor was inadequate for operation of
the air compressors that CHHI was furnishing under Contract 4036 because the hyperbaric
electrical requirements were not separate from the building utilities. Mr. DeAngelis had
requested that CHHI provide cost estimates for the modifications, but the pricing could not
be completed without as-built electrical drawings. The government was ableto locate
schematic electrical drawings, which were provided to CHHI and used as the basis for
CHHI’ sestimates. (R4, tabs 79, 82, 139; tr. 990-93)

51. On 2 January 1995, CHHI notified the government that the ET holding tank did
not fit in either the specified or changed location due to space constraints and requested
direction for the appropriate location of the tank. Both Mr. Herblot and Mr. DeAngelis
were surprised that there was only a single, standard size door and not double doors that
would have accommodated the large tank. (R4, tab 116; tr. 1692-93) The government did
not resolve this request for approximately four months (R4, tabs 158, 174, 200; tr. 687-88,
791, 1694-95).

52. Inits 2 January 1995 letter, CHHI confirmed to the government that
Mr. DeAngelis had advised it to install the ET through the roof hatch of the FAT building.
CHHI subsequently discovered that it would not fit through the hatch. The installation
remained an unresolved issue for approximately five weeks until the government’ s letter of
5 April 1995 (finding 67, infra). (R4, tabs 116, 158; tr. 937, 941)

53. Mr. Herblot attended factory testing of the air compressors at Bauer, but did not
notify the government of the date so the government representatives could attend. By letter
dated 26 January 1995, Mr. DeAngelis notified CHHI that its failure to submit the
functional test plan for the air compressors in the manufacturer’ s shop meant that the
compressors would not be accepted until the plan was submitted and the government
subsequently witnessed the testing at Bauer’s shop. On the same date, in response to the
government request for its functional test plan, Bauer sent the government a copy of its
standard inspection and test procedures. Mr. DeAngelis sent Bauer acopy of paragraph
5.1.17 of the contract specificationsto explain what he required. Bauer had not received
thisinformation previously. The contractually required test of the air compressor systems
involved shutting down Bauer’ stest facility, whereas its standard test, which did not meet
the contract requirements, was to test each compressor separately. Bauer canceled the
testing scheduled for 27 January 1995. Bauer notified Hydromatics that there would be a
charge of $440 for the system testing and that the compressors would be available for the
test on 16 February 1995. On 6 February 1995, CHHI notified the government that the
testing at Bauer was rescheduled for 16 February 1995. (R4, tabs 119, 124, 128, 129, 135,
141, 142; tr. 1002-04, 1504-07, 1513-14) CHHI notified the government that it would file
aclaim for additional costs resulting from the functional testing, but withdrew its notice on
13 February 1995, when Bauer did not invoice for the additional costs (R4, tabs 135, 148;
tr. 1321).
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54. On 3 February 1995, CHHI sent aletter to the government concerning the repair
work it was performing on the first recompression chamber for the Aid Station building.
CHHI planned to deliver and install the chamber during the first week of March 1995, but
wanted to know at the earliest possible time whether it was to hold the chamber for
additional work. CHHI was scheduling relocation of the recompression chamber inthe FAT
building (WBS 1001) for 20 March 1995. The letter referred to averbal request that Mr.
DeAngelis had made for cost estimates for additional repairs. CHHI proposed to
manufacture a new console with new electrical wiring that would replace the deteriorated
operator controls, and proceeded to perform this additional work although it was not
included in the scope of Modification No. PO0003. (R4, tabs 140, 620; tr. 841-42, 846)
On 4 April 1995, CHHI sent afollow-up letter requesting aresponse (R4, tab 172).

55. By letter dated 3 February 1995, CHHI sent aletter to the government
requesting attention to the matter of modifications to the electrical systemin the
Compressor building to avoid delays on the contract because it had not yet received
direction after Mr. DeAngelis directed the preparation of cost estimates for the required
modifications (R4, tab 139; tr. 1375-77).

56. On 15 February 1995, CHHI sent aletter to the government stating that based on
its design cal culations, the dimensions on the schematic drawings in the contract
specifications (Part C6.25; finding 6, supra) for the structural arrangement of the escape
trunk were not feasible (R4, tab 147; tr. 858-60, 1669, 1678). Messrs. Herblot and
DeAngelis discussed the issue in phone conversations on 21 and 22 February 1995.

Mr. DeAngelis confirmed which of the conflicting dimensions was incorrect and detailed
clarification of the requirementsin aletter, dated 9 March 1995 (R4, tab 164; tr. 860-61,
1678). Mr. Herblot needed further information concerning the appropriate arc length.
CHHI was responsible for the design and, in the absence of information from the
government, Mr. Herblot came up with the arc length himself, and proposed it asa
substitute dimension on 29 March 1995. The arc length used was not the length in the
VMW drawings, which Mr. Herblot found was incorrect. On the same date the government
approved the design as acceptable. (R4, tabs 166, 168, 169; tr. 862-68, 1307, 1679-80,
1809) Mr. Herblot did not receive the level of assistance in resolving the inconsistencies
in the drawings that he expected (tr. 867). Mr. DeAngelisfelt that CHHI was unnecessarily
and repeatedly bringing up ET design issues when he expected CHHI would be able to
follow the VMW drawings (tr. 1680).

57. On 16 February 1995, the air compressors were tested at Bauer in accordance with
the functional test plan required by the contract specifications. Mr. DeAngelis was present for
the testing, but Mr. Herblot was not. The standard compressors which Bauer manufactured did
not meet the specification requirement to process approximately 3,000,000 cubic feet (finding
39, supra). Mr. DeAngelis made a sketch of the configuration that was used and another that
would meet the contract requirement. Hydromatics contacted CHHI, and Mr. Herbl ot
erroneously understood from the conversation that a drawing had been missing from the

19



contract documents that provided the configuration requirements Mr. DeAngelis discussed
with Bauer. Mr. George Hoppe, sales engineer for Bauer, acknowledged that Bauer modified
the compressors to conform to the specifications. The modifications delayed delivery of the
compressors to the site, but did not result in additional costs to Bauer because two of the
purifications systems were not needed with the modified compressors and were returned to
stock. (R4, tabs 150, 152, 153, 157; tr. 731, 733, 1003, 1007-09, 1498, 1509-13, 1761-64)

58. On 3 March 1995, Mr. Herblot inquired of the government by telephone, and
followed up by letter, dated 8 March 1995, as to how it should proceed in the absence of
available acrylic viewports for the ET that could be certified to PVHO (Pressure Vessel for
Human Occupancy) standards as required by the contract (finding 12, supra). He had had
experience with viewports and did not inquire before bidding about the availability of this
item. After award of the contract, he contacted manufacturers in the industry and was
surprised to learn from the ASME/PVHO Society that there were no holders of the
certificate of authorization to manufacture ASME/PVHO viewports at that time. (R4, tab
162; tr. 870-74, 1309-10) Mr. DeAngelisresponded promptly by letter, dated 9 March
1995, that, although there were no certified manufacturers temporarily, because the code
requirements were being revised, Plastic Supply could provide the necessary paperwork to
meet the contract requirements and its viewport would be acceptable (R4, tab 164, tr. 872;
1712-14). Mr. Herblot admitted that the government’ s response did not delay CHHI (tr.
1310).

59. Although in-house fabrication of phase one piping (WBS 700) was scheduled for
completion by 15 February 1995,* CHHI did not follow up on its request for direction
regarding the acid passivation requirement until 3 March 1995 (finding 43, supra). CHHI
knew from oral discussions with Mr. DeAngelis that the requirement would be del eted.

CHHI notified the government that it was canceling planned on-site work on 8 March 1995
and would begin acid passivation in accordance with the contract requirementsif it did not
receive written confirmation by 8 March 1995 that the requirement was deleted. CHHI stated
that it would submit a claim for any associated delays. (R4, tab 159; tr. 799, 1704)

60. On 7 March 1995, Mr. DeAngelis sent written confirmation of deletion of the acid
passivation requirement to CHHI with advice that arequest for a deductive modification would
beinitiated. Mr. Herblot considered the delay of approximately four and a half months to
receive an answer to the CHHI request for direction alack of cooperation by the government.
He testified a reasonabl e time would have been two, possibly three weeks. Mr. DeAngelistried
to respond to requestsin no longer than 15 days and up to 30 days. Ms. Winterstein considered
that the time would depend on the complexity of whatever specification problem was presented
for approval and could be as long as two to three months. (R4, tab 160; tr. 370-71, 800-02,
1392, 1705, 1829) CHHI could not install piping in the trenches without knowing that it was
not required to do the prior passivation. CHHI did not plan on doing the acid passivation based

* The schedule states 15 February 1994, which is an apparent typographical error (R4, tab
620 at 7).
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on ora advice from Mr. DeAngelis. The lack of response from the government did not impact
the CHHI schedule for doing the work. We find that Mr. Herblot chose to delay its on-site
visit until receipt of written confirmation that the requirement was deleted from the
specification. The record does not reveal any work that was performed out of sequence asa
result or the manner in which engineering and administrative efforts may have been increased.
Mr. Herblot could not specify how much of adelay was caused. He did not believe that the
work was delayed for the full period of time that the government took to answer the CHHI
request for direction. CHHI was able to finish the in-house fabrication of phase one piping
(WBS 700) with the acid passivation requirement deleted, but did not do so until 27 April
1995, for reasons which are not revealed by therecord. (R4, tabs 313, 620; tr. 356-57, 803,
1302)

61. CHHI reported monthly that its progress was on schedule until 7 March 1995,
when it reported that there were potential delays from unresolved problems concerning the
FAT, the ET, and installation of the recompression chambers (R4, tabs 619, 620; tr. 56,
1268). On 21 March 1995, during a CRB meeting, the government inspected the status of
the contract work and became aware from a CHHI schedule that the contract could not be
completed until September 1995, beyond the contract completion date of 7 May 1995 (R4,
tab 177; tr. 60-61).

62. On 29 March 1995, CHHI delivered the air compressorsto the site. At that
time the hyperbaric piping had not been fabricated or delivered to the site. CHHI had
changed its planned site visit for installation of the piping for the air compressors (WBS
800) from mid-February to 1 June 1995. Mr. DeAngelisdecided on 12 April 1995, in lieu
of modificationsto the defective electrical system, that the government could issue a
deductive modification for deletion of the electrical connections. The diesel compressor
was operational, and CHHI could provide atemporary connection to a generator the
government would make available as emergency power to test each of the three electrical
compressors for acceptance of CHHI’ s Contract 4036 work. (R4, tabs 181, 621, 629; tr.
67, 1597)

63. On 3 April 1995, Mr. DeAngelis sent CHHI nonconformance reports (NCRs) of
items that had been identified on 21 March 1995 as not conforming to the specifications.
NCR # 0001 stated that four valves manufactured by Whitey were not in conformance with
Military Specification MIL-V-24109 and were inconsi stent with other valves which were of a
different manufacture and thus not in compliance with the Standard Products provision in the
contract specification. Mr. Herblot objected to receiving notice that the valves had to be
removed nearly ten months after including the Whitey valvesin CHHI’ s preliminary design.
Mr. DeAngelis asserted that he was not aware before hisfield inspection that CHHI was
installing Whitey valvesin the scubarepair station. His concern was based on the difficulty
and cost of getting spare partsto maintain valves of different manufacture. The government
required CHHI to provide a plan for correction. (R4, tab 170; tr. 759-61, 1656, 1800)
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64. On 4 April 1995, CHHI sent aletter to the government about the recompression
chambers and verbal direction received from Mr. DeAngelis to change the pipe routing into
the Aid Station building and change the configuration of the Haskell pumpsin the OCC
building. CHHI had not received written direction and was concerned with the potential
impact of these items on its schedule. (R4, tab 172; tr. 914-17) The government promptly
responded to theinquiry on 5 April 1995. Details of the pipe routing change were finalized
with Mr. Burt and would be included in the next deviation letter. The change involved bending
the pipe on the outside of the building instead of on the inside and moving the point where the
piping entered the building so it went through a closet rather than a doctor’ s office. CHHI did
not change its final design drawings to incorporate this change. About the same amount of
work was involved in the changed installation. The government’ s letter also stated that the
Haskell pump wasto beinstalled initsframe. CHHI planned to mount the pump on the wall,
but initsframeit could only be mounted on the floor, which required a change in the design
and installation of the piping routed to the pump. (R4, tabs 140, 177; tr. 917-20, 922-23,
1095, 1411-13, 1716-21)

65. On5 April 1995, in response to CHHI’ s question first raised on 3 February
1995, and again in its letter, dated 4 April 1995, regarding additional work on the first
recompression chamber, Mr. DeAngelisinformed CHHI that there were no funds available
for the recompression chambers, but additional funds had been requested through
“reprogramming” which would take an estimated 180 days. The government required new
appropriations from Congress to make substantial repairs or procure new recompression
chambers. Since the government knew CHHI planned to ship the first recompression
chamber to the sitein June, it advised that it would decide on contract modifications then.
CHHI understood this letter as adirective to hold the first chamber until June 1995, and
thought it might receive a brand new chamber or a chamber from some other activity to
compl ete the contract work, as amended by Modification No. PO0003. (R4, tab 177; tr.
200, 849-51, 929-30) Thisdirective impacted the remaining contract work. Mr. Herblot
testified:

Q ... [H]ow were you supposed to proceed with respect to the
remaining work that had to be done?

A It would have been extremely difficult, of course, if not
impossible. However, as| mentioned, the government never
provided us with a modification which would excuse us from
not installing that chamber or testing it. But the government
just told us that we were not going to get that chamber. And as|
mentioned, they did not provide us with amodification to the
contract for that.

(Tr. 926-27) CHHI did some rescheduling of itswork because it would not be performing
modifications on the second recompression chamber (tr. 930). The resulting additional
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costs are alleged, but have not been included in appellant’s claim or demonstrated by the
evidence (app. br. at 27; R4, tab 563, att. 2, task 14; tr. 924-31).

66. On5 April 1995, the government notified CHHI formally that the acid
passivation requirement was deleted. The letter interpreted CHHI' s letter, dated
21 October 1994 (finding 43, supra) as arequest for a deviation that would waive the
requirement in the contract specifications. The government stated that a deductive change
would beincluded in an upcoming contract modification. (R4, tab 173; tr. 1706)

67. On5 April 1995, the government confirmed Mr. DeAngelis' instructions for
installation of the ET and advised CHHI that it would remove and replace the access hatches
inthe FAT roof. Theletter interpreted CHHI’ sletter, dated 2 January 1995 (finding 52,
supra) as arequest for a specification deviation and stated that the approval was at no
additional cost or time to the government. Should additional costs or time be required,
CHHI was instructed to provide supporting documentation that would be considered for a
possible contract modification for the deviation. (R4, tab 174; tr. 941)

68. On 11 April 1995, CHHI submitted its monthly progress report for March
reporting for the first time that the project was delayed. CHHI’ s enclosed updated schedule
showed contract completion on 6 September 1995. CHHI scheduled its next site visit for 1
June 1995, after completion of the fabrication of piping associated with the air
compressors (WBS 606) on 5 April 1995, and other phase one piping (WBS 700) on
27 April 1995. Installation of the recompression chamber in the Aid Station building was
to begin 2 June 1995. The revised schedule showed that the second phase (WBS 900)
would begin 5 July 1995. In aseparate letter CHHI requested an extension of six monthsin
the completion date of Contract 4025. The contract provided for GFE air compressors, but
the government failed to furnish this equipment for the contract, and since they were not
available until 29 March 1995, CHHI considered the government responsible for adelay of
13 months. The government did not consider there was any government-caused delay
because CHHI did not have the piping ready for the compressors to be hooked up when they
were delivered. (R4, tabs 180, 181, 621; tr. 64-67, 96, 1581)

69. By letter dated 11 April 1995, CHHI objected to NCR # 0001 on the grounds that
the Whitey valvesin the scuba repair station served a specific function and were not similar
to the other valves within the meaning of the Standard Products clause. CHHI stated that the
government knew of itsintention to supply these valves since 29 June 1994 from its
preliminary design package. CHHI asserted that the rejection was contrary to paragraphs
1.2.1 and 1.2.2 in the contract specification imposing technical responsibility on the
contractor. (R4, tab 179; tr. 759-61) Mr. DeAngelis responded by letter, dated 17 April
1995, that the government disagreed with CHHI’ sinterpretation of the specifications,
confirmed the nonconformance notice, and required replacement of the valves (R4, tab 184;
tr. 759). By letter dated 26 April 1995, Ms. Pearson notified CHHI that the Whitey valves
were unacceptabl e for noncompliance with the military specification and paragraph 1.2.5. of
the contract specification. The contracting officer required replacement at no cost to the
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government (R4, tab 194; tr. 104, 761). On 9 May 1995, CHHI furnished CPV manufacturer
data concerning the needle valves it would install to replace the Whitey valves and gave notice
it would submit an REA for the additional cost (R4, tab 207).

70. On 21 April 1995, Hydromatics, the distributor for the Bauer air compressors,
sent an invoice for additional chargesto CHHI in the amount of $1,755.24, which stated
“FULL TESTING AND MODIFICATION TO AIR COMPRESSORS ASDIRECTED BY THE
NAVY.” (R4,tab 564, item 2 at 2) CHHI objected to payment because the changes were
directed by the government, not CHHI, and had resulted from a*missing drawing” (tr. 1013).
At the hearing Mr. Hoppe clarified on behalf of Bauer that additional charges were for the
testing and not for the modifications to the air compressors. Mr. Herblot considered the
testing required by the contract specifications. (Tr. 1011-13, 1513) Appellant submitted its
repriced claim for delay and increased costs resulting from requirements for submittal of a
functional test plan and for modification of Bauer’s configuration of componentsin the air
compressor package (R4, tab 247 at G001365).

71. On 24 April 1995, CHHI requested written confirmation of the government’s
intention for the on-site testing of the air compressors. On 25 April 1995, CHHI requested an
extension of the completion date of Contract 4036 to 24 June 1995 for an unexplained delay
in delivery of the air compressors. The government sent aletter, dated 25 April 1995, to
CHHI that the request for extension of Contract 4036, which had a contract completion date
of 11 March 1995, was without justification. The government required submission of reason
for the delay within ten days. (R4, tabs 186, 188, 189) CHHI provided justification for a
request for extension to 1 July 1995, in aletter, dated 5 May 1995 to the contracting officer
based on the unresolved defective electrical system. CHHI had not received a contract
modification that would permit proceeding with the functional testing of the compressors.
CHHI’ s acceptance testing of the hyperbaric systems was delayed until the work providing
electrical connections could be done. CHHI had provided a new electrical design and
associated cost estimates to the government which involved meeting with the el ectrical
inspector from the ROICC office, local subcontractors, and the facility engineer from the
Army Corps of Engineers. CHHI also asserted government-caused delay in the delivery of the
compressors from requiring the submission and review of afunctional test plan and modifying
the configuration of some components of the compressors. (R4, tab 205; tr. 998)

72. By letter dated 26 April 1995, the government denied CHHI’ s request for asix-
month extension of the contract completion date of Contract 4025 because it did not
consider the failureto deliver GFE air compressors delayed its performance. By letter
dated 27 April 1995, the government noted that CHHI was behind schedule and would not
be completing Contract 4025 by the corrected contract completion date of 15 May 1995.
The government required CHHI to submit a request with adequate and complete
justification for ano-cost time extension and warned that the failure to adequately respond
“may result in the assessment of liquidated damages.” On 5 May 1995