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OPINION BY ADMINISTRATIVE JUDGE THRASHER

Appellant, Gargoyles, Inc. (Gargoyles), appeals the termination for cause of its
commercial items contract to deliver 56 light armored vehicles (LAVs) to Victory Base
Complex (VBC), Camp Wolfe, Baghdad, Iraq, 10 days after award of the contract.
Gargoyles requests that we convert the termination for cause to a termination for
convenience, alleging the government waived the delivery schedule, failed to issue a
10-day cure notice, and government actions constituted excusable delay. We have
jurisdiction under the Contract Disputes Act of 1978 (CDA), 41 U.S.C. §§ 7101-7109.
We deny the appeal.

FINDINGS OF FACT

The Solicitation

1. On 24 November 2010, the U.S. Corps of Engineers (USACE) Gulf Region
District (GRD) issued Solicitation No. W912ER-11-R-0035 (the solicitation) for a firm
fixed-price commercial items contract to acquire transportation services for the USACE
mission in Iraq.! The solicitation Performance Work Statement (PWS) stated the

' The solicitation cover sheet was Standard Form 1449 prescribed by FAR 53.213 for
commercial item solicitations. The solicitation also included the FAR commercial
item evaluation solicitation clauses and contract clauses, 52.212-1 and 52.212-2

(R4, tab 1 at 66-86 of 168).



awardee would provide transportation services to include LAVs, routine maintenance,
major, minor and emergency repairs, washing, general cleaning, and recovery and towing
services of disabled vehicles throughout Iraq. (R4, tab 1 at 3, 66-86 of 168) In addition,
the solicitation PWS required that services were to be provided at five locations in Iraq
and that the awardee would provide a fleet of vehicles designated by USACE to execute
the transportation services requirements of GRD. The solicitation specified the required
vehicle fleet was to consist of 2007 or newer LAVs Sport Utility Vehicle (SUV) style.
(Id.) The period of performance was for a three-month base period with one three-month
option period (R4, tab 1 at 3, 6 of 168).

2. The solicitation set forth specific performance deadlines. Although the general
phase-in period was 30 days, Section 3.0 “REQUIREMENTS” of the PWS specified that
the awardee was required to deliver at a minimum, 56 LAVs to VBC 10 days after award
of the contract (R4, tab 1 at 4 of 168). Section 7.0 “TRANSPORTATION SERVICES”
reiterated that the awardee was required to deliver a minimum of 56 LAVs to VBC
within 10 days after award (R4, tab 1 at 6-7 of 168). Section 4.0 “DELIVERABLES” of
the PWS specified that the awardee was required to deliver its: Phase-In Plan; Vehicle
Operations Plan; and, Quality Control Plan 10 days after award (R4, tab 1 at 6-7 of 168).
Ms. Betty Rogers, the contracting officer (CO) who conducted market research and
issued the solicitation, testified the 10-day delivery requirement was to ensure continuity
of services because of the imminent phase out of the incumbent contract, stating, “it was
critical that this 10-day timeline be met in order to ensure that our folks could go to the
project sites and utilize the security services provided at this site” (tr. 1/36). Although the
10-day delivery schedule was an aggressive requirement, none of the 16 offerors,
including Gargoyles, questioned the requirement (tr. 1/34, 41).

3. Special contract requirement 1.0, “DEPLOYMENT PROCESSING,” requires
all contractor personnel to process through the CONUS Replacement Center (CRC) or an
alternate center approved by the CO before they can deploy to Iraq (R4, tab 1 at 40 of
168). Pursuant to contract requirement 2.0, contractor personnel require issuance of a
Letter of Authorization (LOA) to process through the CRC (R4, tab 1 at 41 of 168).

Gargoyles Proposal

4. The solicitation was amended four times (R4, tab 1). The proposal due date,
after the issuance of Amendment No. 0002, was extended from 8 December 2010 to
15 December 2010 at 04:00 pm EST (R4, tab 1). Ms. Carol Bradbury, a Gargoyles
employee who helped prepare Gargoyles proposal, testified that the requirements of this
contract were different from all previous contracts Gargoyles had bid on because of the
tight time requirements for delivery of the initial 56 vehicles but Gargoyles considered
the 10-day requirement to be tight but achievable (tr. 3/51, 74). Gargoyles submitted its
initial proposal on 15 December 2010 (ex. A-4). That proposal, at Section 2.1.1
“Phase-In Plan,” states that Gargoyles “will deliver 56 LAVs (at a minimum) to VBC




within 10 days after contract award. The [vehicle delivery plan] will also detail the
method for an additional four (4) LAVs each day until the ceiling of 180 vehicles is met.
(Ex. A-4 at 5) Also, Section 2.2.1, “LAV Fleet,” states that “[t]he Gargoyles Team will
have 56 LA Vs ready for use on Day One of contract performance at the VBC and Camp
Wolfe, in Baghdad, Iraq” (ex. A-4 at 6). In addition, Gargoyles proposal at Section 3.1,
“PROVIDING VEHICLES IN REMOTE AND NON-PERMISSIVE
ENVIRONMENTS,” lists examples of Gargoyles’ experience in providing vehicles to
installations and remote locations in Iraq and Afghanistan (id. at 14). At Section 3.2,
Gargoyles’ proposal explained its experience with deploying personnel to the Iraqi
theatre stating:

Eh

The Gargoyles Team has deployed numerous personnel to
Iraq in support of commercial client requirements.... This
was achievable because the Gargoyles Team has established
experience and knowledge with Iraqi travel and Visa
requirements as well as a network of agents and associates in
Iraq to expedite the process. It is worth noting that
deployment of personnel on behalf of commercial entities is a
much more challenging task at times than deploying
personnel for U.S. Government clients as commercial clients
do not enjoy the same level of local government support that
is afforded by the U.S. Government to its contractors.

(Ex. A-4 at 14)

5. After the issue of solicitation Amendment Nos. 0003 and 0004, revised
proposals were due by 31 December 2010 at 03:00 pm EST (R4, tab 1). Gargoyles’
revised proposal, dated 30 December 2010, also stated in Section 2.1.1 “Phase-In Plan”
that Gargoyles was prepared to deliver 56 LAVs within 10 days of contract award. In
addition, Gargoyles’s proposal stated it would provide a “Phase-In Plan” within 10 days.
(R4, tabs 6, 7) Furthermore, Section 2.2.1 “LAV Fleet” again stated that Gargoyles
would have 56 LAVs ready by the first day of contract performance (R4, tab 6 at 8). The
30 December 2010 proposal was the proposal evaluated for award (tr. 1/115).

The Contract

6. The GRO Transportation Services Contract No. W912ER-11-C-0012 was
awarded to Gargoyles on 10 January 2011, and notice of award was provided to
Gargoyles on that date (R4, tabs 9, 10). The contract was a firm fixed-price commercial
items contract valued at time of award at $11,115,156 (R4, tab 10 at 1 of 162).
Gargoyles acknowledged receipt of the notice of award on 11 January 2011 (R4, tab 9 at
2). The awarded contract included six item numbers for the base period of performance,
the two pertinent to this appeal were:

(U8




ITEM NO 0001 SUPPLIES/SERVICES

Mobilization & Phase-In

FFP

The Contractor shall provide service in accordance with PWS
para 3.1.2. to include...4) deliver the required vehicles in
accordance with para 3.1.2. PHASE-IN Period of
Performance is thirty (30) days.

ITEM NO 0005 SUPPLIES/SERVICES

DBA Insurance

FFP

In accordance with Contract requirements. Period of
Performance ninety (90) days.

(R4, tab 10 at 3, 5 0of 162)

7. Although Item No. 0001 and Section 3.1.2 included a thirty (30) day phase-in
period, the “Phase-In requirements” of the PWS also specified that Gargoyles was
required to deliver, at a minimum, 56 LAVs to VBC 10 days after award of the contract
as well as deliver a phase-in plan to the CO no later than 10 calendar days after contract
award (R4, tab 10 at 7 of 162). Section 7.1.1. “LAV Fleet” reiterated that Gargoyles was
required to deliver a minimum of 56 LAVs to VBC, Camp Wolfe, Baghdad, Iraq within
10 days after award (R4, tab 10 at 9 of 162). In addition, Section 4.1.1. “One Time
Reports™ specified that Gargoyles was required to deliver various reports 10 days after
award including, a Phase-In Plan, Vehicle Operations Plan, and a Quality Control Plan
(R4, tab 10 at 8, 9 0of 162). Given these requirements, the contract established a delivery
date no later than 20 January 2011 for delivery of the first 56 LA Vs (tr. 1/109).

8. Pertinent to this appeal, the contract included FAR 52.212-4, CONTRACT
TERMS AND CONDITIONS—COMMERCIAL ITEMS (JUN 2010). The clause provides, in
part, as follows:

(f) Excusable delays. The Contractor shall be liable
for default unless nonperformance is caused by an occurrence



beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such
occurrence with all reasonable dispatch, and shall promptly
give written notice to the Contracting Officer of the cessation
of such occurrence.

(m) Termination for cause. The Government may
terminate this contract, or any part hereof, for cause in the
event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or
fails to provide the Government, upon request, with adequate
assurances of future performance.... Ifit is determined that
the Government improperly terminated this contract for
default, such termination shall be deemed a termination for
convenience.

(R4, tab 10 at 61, 65 of 162) In addition, the contract included in full text FAR 52.249-8,
DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) — ALTERNATE 1 (APR 1984) (R4, tab 10
at 121 of 162).

Special Contract Requirements

9. Special contract requirement 1.0, “DEPLOYMENT PROCESSING,” required
all contractor personnel to process through the CRC or an alternate center approved by
the CO before they can deploy to Iraq (R4, tab 10 at 32, 33 of 162). Per special contract
requirement 2.0, contractor personnel required issuance of a LOA to process through the
CRC (R4, tab 10 at 33 of 162). If employees have already processed through the CRC
training and are in theatre, they do not have to repeat the training (tr. 1/41). The LOA,
among other things, validates the employee’s contract employment and their authority to
process for deployment at the CRC. The CO is required to provide the LOASs to the
contractor personnel through the Synchronized Pre-Deployment & Operational Tracker
(SPOT) system. (/d.)




Finalizing and Issuing Gargoyles Employee LOAs and Vehicle End User Certificates (EUCs)

10. On 10 January 2011, via email, the government provided Gargoyles of notice
of award and required submittal of a vehicle listing spreadsheet by 13 January 2011
(app. supp. R4, tab 9). Gargoyles responded on 13 January “The challenge we have is
that we do not have permission to access Victory or be in theatre.” The government
responded with an email requesting assurances that the 56 vehicles would be delivered to
Camp Wolfe no later than 20 January 2011. (App. supp. R4, tab 19 at 3 of 17) The
following day, on 14 January 2011, a post-award teleconference was held between the
government and Gargoyles representatives (tr. 2/ 154) Among the topics discussed, was
the need for the government’s assistance in finalizing actions necessary to mobilize to
perform the contract including the issuance of Gargoyles employee LOAs and EUCs for
the vehicles as soon as possible and the actions taken by Gargoyles to meet the 10-day
vehicle delivery schedule (ex. A-7). During that telephone conversation, Gargoyles
indicated that it was uncertain of whether it would produce the minimum number of
vehicles to Camp Wolfe at VBC within 10 days after contract award (R4, tab 11). In
response, by letter that same day, the government demanded adequate assurance of
Gargoyles’ ability to have 56 vehicles delivered to VBC by 20 January 2011 (id.).
Gargoyles responded to the government’s letter of concern on 14 January 2011 by
providing a list of Vehicle Identification Numbers (VINs) and requested EUCs for the
vehicles identified in its letter (ex. A-1). Gargoyles’ response stated in part, “The
attached Vehicle Identification Number listing outlines the 56 vehicles that will be
available for use by USACE personnel in theatre. We will immediately begin delivery of
these vehicles onto Victory base Complex, with appropriate access.” (/d.) The
government provided the signed EUCs that same day for the 60 vehicles Gargoyles had
included in its VIN list (R4, tab 16 at 25 of 36). Ms. Bradbury of Gargoyles testified that
obtaining the EUCs was never a problem with performing the contract (tr. 2/207).

Request to Deliver LAVs Outside VBC Gate

11. MAJ Jodi Smith participated on the 14 January post-award teleconference
(ex. A-7; tr. 2/105). MAJ Smith testified she had been in theatre for about eight months
at the time of the call and was the intelligence officer in charge of deciding, in
conjunction with the GRD commander, if the security environment outside VBC would
allow personnel to go outside the base (tr. 2/111, 118-19). During the teleconference
MAJ Smith asked Gargoyles what steps they had taken to register the vehicles within
country and to confirm how many vehicles would be on the ground by 20 January,

2 Participating on the call: for the government were Ms. Betty A. Rogers,
Ms. Yolanda F. Brown, MAJ Jodi Smith, Ms. Robin McDonald and
Mr. Byron Barnhardt; for Gargoyles were Mr. John F. Curran,
Ms. Jennifer Traurig, Ms. Vicki Lamb, Mr. Joe Valarde, Ms. Carol Bradbury and
Mr. Dan Voss (ex. A-7).




expressing concern they could not meet the schedule if they had not already registered
with the appropriate Iraqi ministries (tr. 2/159; ex. A-7 at 2 of 4). A Gargoyles employee,
Mr. Voss, asked MAJ Smith if Gargoyles could deliver the vehicles to the VBC gate
rather than bringing them onto the base for acceptance (tr. 2/161; ex. A-7 at 3).

MAJ Smith immediately responded no (tr. 2/105, 161). She testified her response was
based upon her determination the security environment would not allow personnel to go
off the base to accept the vehicles because of the security risk to those personnel

(tr. 2/110-11). We find that at the time of the call MAJ Smith did not have any
contracting authority to change the terms of the contract, only the authority to allow
personnel outside the gate (tr. 2/133). However, CO Rogers was on the phone call as
well and rejected the request based upon the fact the contract required delivery at Camp
Wolfe within VBC, stating, “[t]hat the contractor needed to adhere to the terms and
conditions of the contract, which required delivery at Camp Wolfe in Victory Base

(tr. 1/57).

Transportation into Theatre

12. Normally contractor personnel process through the CRC to deploy to Iraq
using military chartered aircraft. However, the contractor is warned at clause
952.225-0011, GOVERNMENT FURNISHED CONTRACTOR SUPPORT (JUL 2010), that this
support is provided only on an “as available” basis (R4, tab 10 at 45 of 162). In addition,
the contractor may seek a waiver from the CO to “allow the contract personnel to travel
via commercial air to meet urgent schedule and support requirements.” If the contractor
is granted a waiver to use commercial air, the cost of using commercial air will be
allowable for reimbursement under the contract. However, if the contractor chooses to
send employees commercially without a government waiver, such costs are not
reimbursable. (R4, tab 10 at 33 of 162)

13. On 15 January 2011, Gargoyles emailed CO Rogers requesting authorization
to arrange travel on commercial flights to transport Gargoyles personnel (R4, tab 18).
On 15 January 2011, CO Rogers responded to Gargoyles’ email stating that Gargoyles
was responsible for the costs associated with mobilization to execute the contract,
including transporting personnel stating, “Airfare is not paid separately by the
Government and is considered to be included in the mobilization and phase-in CLIN. No
approval is required by the Contracting Officer, as these costs will not be separately
paid.” (R4, tab 18) On 17 January 2011, Gargoyles again requested authorization to use
commercial flights in lieu of military chartered flights, stressing the urgency of such
authorization (R4, tab 16 at 23 of 36). That same day, CO Rogers reiterated that
government approval was not required, as Gargoyles was responsible for all costs
associated with mobilization (R4, tab 16 at 22-23 of 36). Gargoyles considered
CO Rogers’ responses to be authorization to use commercial flights and responded that
its personnel would be leaving by commercial air carrier on the 17" for Baghdad (ex. A-5
at 4 of 6; R4, tab 16 at 22 of 36). However, on 21 January 2011, Gargoyles stated in an



email that its personnel were on standby, “in UAE, an exempt country from the DBA
requirement, until we receive the documents” (R4, tab 16 at 5). The record is unclear
why Gargoyles personnel were waiting on standby in UAE, i.e., whether Iraq required
proof of insurance for entry, the commercial airlines required proof of the DBA policy, or
Mr. John F. Curran, appellant’s president, made the management decision not to expose
his company to the liability risk. Ms. Traurig, the Gargoyles employee responsible for
booking commercial flights for the company, testified that the only commercial airline
flying from Kuwait into Iraq at that time was Gryphon Airlines. Mr. Curran® asked her,
“Did Gryphon Airlines require a formal evidence of coverage before they would allow us
to reserve seats?” Her answer was, “They required physical paperwork with every travel
order.” (Tr. 3/23)

14. The contract placed responsibility upon the contractor to take all necessary
steps to obtain authorization to enter installations in Iraq. The PWS at Section 14.0,
“FACILITIES ACCESS,” states that the government will coordinate access to specific
facilities where contractor personnel are required to perform the services listed within the
contract (R4, tab 10 at 35 of 162). However, at Section 15.0, “INSTALLATION
ACCESS,” it states: “The Contractor shall be responsible for assuring all Contractor
personnel authorized to perform work under this contract obtain installation access as
required by AR 190-12” (R4, tab 10 at 35-36 of 162). In addition, Section 6.0,
“PASSPORT, VISAS, AND CUSTOMS,” states: “The Contractor is responsible for
obtaining all passports, visas...and other documents necessary for Contractor personnel to
enter and exit any area of operation” (R4, tab 10 at 34 of 162).

Proof of Defense Base Act Insurance Coverage

15. CLIN 0005, DBA Insurance, provided for a 90-day period of performance
(R4, tab 10 at 5 of 162 ). Gargoyles could not obtain an LOA without proof of DBA
Insurance coverage. The contract includes contract clause FAR 52.228-3, WORKERS’
COMPENSATION INSURANCE (DEFENSE BASE ACT) (APR 1984) which sets forth the basic
requirement that the contractor is responsible to procure DBA insurance coverage before
commencing performance under the contract (R4, tab 10 at 87 of 162). In addition, the
WORKERS’ COMPENSATION INSURANCE (DEFENSE BASE ACT)—SERVICES (OCT 2009)
clause supplements the FAR 52.228-3 clause, and provides further details on proof of
coverage (R4, tab 10 at 48, 49 of 162). Specifically, the clause states, in part, in
paragraph (b) the following:

The contractor agrees to procure Defense Base Act (DBA)
insurance pursuant to the terms of the contract between the
U.S. Army Corps of Engineers (USACE) and CNA

Insurance unless the contractor has a DBA self-insurance

3 Mr. Curran appeared pro se at the hearing.




program approved by the Department of Labor. Proof of this
self-insurance shall be provided to the Contracting Officer....

The clause at paragraph (g) also states:

Failure to comply and purchase [DBA] Insurance in
accordance with FAR Clause[] 52.228-3...from the U.S.
Army Corps of Engineers mandatory Insurance
Carrier/Broker (CNA Insurance/Rutherfoord
International)...shall be considered a material breech [sic] and
could cause your contract to be terminated for default/cause.

(R4, tab 10 at 48, 49 of 162)

16. The government’s 10 January 2011 letter of award stated: “Within the next
15 days, please submit proof that Defense Base Act (DBA) insurance has been provided
for all prime and subcontractor employees under this contract” (R4, tab 9). Gargoyles
acknowledged the notice and executed the contract on 11 January 2011 (R4, tabs 9, 10).
Gargoyles used the services of Mr. John Carter, of the Center of Insurance, to obtain the
DBA Insurance (tr. 3/81). On 13 January 2011, Gargoyles filed its application for DBA
insurance coverage, requesting a coverage effective date of 11 January 2011 (R4,
tab 16 at 18 of 36).*

17. On 14 January 2011, Ms. Payne of Rutherfoord sent an email to CO Rogers
and Gargoyles acknowledging Gargoyles application and stated that the coverage would
be effective 20 January 2011. In addition she stated that policy documents would be
processed within 10 working days. (R4, tab 16 at 17 of 36) CO Rogers testified that an
email notification of insurance coverage, such as the one from Rutherfoord, is typically
sufficient proof of insurance under this type of contract and she was not aware of any
requirement for a hard copy of the policy (tr. 1/42, 104).

18. Among other items, the SPOT system requires entry of the contract
employer’s DBA policy number as proof of employee coverage before an LOA may be
issued (tr. 1/55). During the 14 January post-award teleconference, Gargoyles raised the
issue of their inability to enter the DBA policy number into SPOT since CNA required at
least 10 days to issue the policy paperwork with the policy number (ex. A-7 at 1).

CO Rogers advised Gargoyles that she considered Rutherfoord’s email acknowledging
Gargoyles application and statement of coverage to be adequate to allow entry of
Gargoyles’ information into SPOT and that the government would assist them and enter
zeros into the SPOT system to issue the LOAs and once the policy number was issued the

4 Although the application was backdated to 11 January 2011, it was signed and dated
13 January 2011 (tr. 1/115-16).



LOAs could be amended (tr. 1/55-56). With the government’s assistance, all Gargoyles’
LOAs were generated by later that same day, 14 January 2011 (ex. A-5 at 4 of 6). On

15 January 2011, Gargoyles emailed CO Rogers thanking her and her staff for their
efforts, “given the holiday weekend,” in obtaining the LOAs and subsequent CAC cards
for travel (R4, tab 16 at 29). We find that by 14 January 2011 Gargoyles met the contract
requirement to provide the CO proof of DBA insurance coverage and had received its
required LOAs and CAC cards.

19. On 16 January 2011, CO Rogers transferred day-to-day administration of the
contract over to CO McDonald, who had deployed to Iraq to administer the contract
(tr. 1/5, 124). On 18 January 2011, CO McDonald directed Gargoyles to provide
information of the status of delivery of the vehicles onto VBC by 20 January 2011
(ex. A-5 at 1-2 of 6). Gargoyles responded that same day by email with an attached
status report stating, for the first time, it was waiting for “bound DBA coverage” before it
could proceed with the delivery (ex. A-5). The cover email stated in part:

We have been securing vehicles since contract award, upon
authorization to be aboard VBC is received as a contractor we
will begin a delivery schedule which will be communicated
with you and your staff....

We are awaiting the bound DBA coverage with an anticipated
date of 20 January as provided by USACE’s contracted
vendor.... As we both are aware the DBA requirement is a
requirement we are awaiting, unfortunately this supersedes us
both and is a precursor we must have in place before
proceeding.

(Id. at 1 of 6) The attached status report explained: “[T]hat both the administrative staff
of USACE and Gargoyles were successful in getting approval of coverage and
appropriate backdating to the award of the contract.” However, delivery of the vehicles
would be conditioned upon receipt of a “bound DBA policy” stating that proof of a
“bound” policy was required by “an authority higher than either USACE or Gargoyles”
for contractor to enter a government facility. (Ex. A-5 at 4-5 of 6) However, Gargoyles
did not specify the higher authority that required proof of a bound DBA policy for camp
entry stating only, “It is unclear, at the time of this report’s writing if that higher authority
is CENTCOM or VBC base Command, if USACE staff is able to facilitate a waiver to
this requirement for proof of coverage then Gargoyles can begin to bring personnel onto
VBC upon receipt of the waiver” (id. at 5 of 6).

20. On 20 January 2011, Nikki Houngmany of Rutherfoord informed Gargoyles’

insurance broker, Mr. Carter, copying Gargoyles, that Rutherfoord would take 10 days to
process policy documents but that the email confirmation from Ms. Payne was evidence
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