





as, a repair replacing damaged and or inoperative door
parts. For evidence in this cau. the “ontrac - requested
its Distributor (TEXDOOR of San Antonio,
Texas/Manufactures’ Direct Distributor) to provide
verification of such practice stated by the Contracting
Officer...see Exhibit B.

(Compl. at 3) Exhibit B provides no support for that view of the industry practice.
Said exhibit is a three part email dated May 23, 2018, between Stobil and TexDoor, as
follows:

Stobil to TexDoor:

Got a serious issue with the Government and hope you can
help. You recently gave me a quote for a new drum and
plates. These items weren’t a part of my initial request for
a curtain, guides, & operator. The Government is stating
that the curtain should have come with a new drum and
plates according to industry standards. The Government
state’s that their market research with San Antonio »or
company'’s [sic] indicates such. Can you confirm this
policy as factual specifically with TexDoor. My work has
stopped pending this issue. Any understanding would be
helpful.

TexDoor to Stobil:

Good morning. I’m not sure which companies were
included in this research. We stock and sell parts for
overhead doors to companies all over Texas.

Stobil to TexDoor:
[ didn’t think so....
(Compl. and ex. A-B at 1)

While Stobil ns pleased with the TexDoor response, we fail to see how it advances
appellant’s position. Thus, we are left with a neutral response from TexDoor to Stobil,
a hearsay statement clearly supporting its position from the Air Force, and Mr. Stone’s
self-serving unsworn statement that his 20 years in the business means he knows what
is needed for new and replacement doors. The government’s final decision dated

June 25, 2018, denied appellant’s monetary claim, stating in part:



The claim is denied. The SOW included in the subject
contract required the contractor to remove one steel
overhead door and replace with a new heavy duty rolling
overhead door, to include all materials, incidentals and
electric motors. The contract does not allow for the reuse
or repair of any of the existing parts. The items in dispute
are considered part of the door and, in accordance with
standard industry practices, are provided with any
commercial overhead door. Moreover, prior to award
Stobil Enterprise confirmed that their quote included the
drum and steel plates.

(R4, tab 17 at 3)

As the proponent of its claim, appellant has the burden of proving liability and
damages (Wilner v. United States, 24 ¥.3d 1397, 1401-02 (Fed. Cir. 1994) (en banc))
and thus had to show that the drum was not part of the door and that it was not
industry practice to include the drum when replacing the door. Ay ‘llant has failed to
meet its burden of proof as to liability.

Even if we decided otherwise, appellant still would not be entitled to recover
damages as this appeal was to be decided on entitlement and quantum; as such,
appellant had the burden of proving its costs which is much more than merely stating
that it is owed $126,000. Appellant has not provided any proof of damages in this
record, nor have we found any such proof.

Further, even if we decided otherwise on entitlement, app¢ ant would still not
prevail on converting the termination for default to a termination for convenience. The
default clause required appellant to continue the work when disputes arose. Appellant
did not complete the work by the extended contract completion date, and thus the
termination was proper and the default inexcusable.

Stobil’s motion for reconsideration is denied.
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