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OPINION BY ADMINISTRATIVE JUDGE DICUS ON RESPONDENT'S MOTION
TO DISMISS FOR FAILURE TO PROSECUTE

Respondent on 26 October 2004 moved to dismiss the above-captioned appeal,
asserting that appellant has failed to prosecute the appeal. Appellant opposes
respondent’s assertion and seeks a joint status conference. We deny the motion.

Respondent would have us dismiss this appeal under Board Rules 31 and 35. Rule
31 permits the Board to issue an order to show cause why the appeal should not be
dismissed when a party has failed to comply with a Board order, file documents, respond
to correspondence or “indicates an intention not to continue.” Rule 35 permits “such
order as [the Board] considers necessary” when a party fails or refuses to obey a Board
order. Respondent has not requested issuance of a show cause order. Neither has it cited
a specific order with which appellant is currently not in compliance. Indeed, after the
Board issued its 9 July 2004 Order directing the parties to consult and, within 10 days,
present either a joint plan or separate plans for proceeding, it was respondent that
informed the Board on 20 July 2004 that settlement discussions were taking place and
that the parties would defer responding until after completion of those discussions. This
was followed by a 13 August 2004 status report from respondent stating, “the parties
have put a hold” on schedule discussions because of ongoing settlement discussions. The
next correspondence was respondent’s 26 October 2004 motion.

We treat appellant’s opposition as though it were a response to a show cause
order. Appellant’s counsel has filed an affidavit with the opposition in which he advises



that appellant has made a settlement offer which respondent is currently considering and
to which respondent’s counsel has advised respondent intends to respond in the near
future. Appellant’s counsel states that appellant “regards this matter as still in the
settlement process.” (Mason aff. at 6-7) In its opposition, appellant requests a joint
status conference (opp. at 12). Appellant’s opposition and counsel’s affidavit show good
cause why the appeal should not be dismissed. Respondent’s motion is denied.
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