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OPINION BY ADMINISTRATIVE JUDGE D’ALESSANDRIS

For fiscal years 2007 and 2008, appellant Raytheon Company and Raytheon
Missile Systems (Raytheon) included in its final indirect-cost proposals certain
unallowable lobbying and merger and acquisition costs. The government asserted
claims for disallowed costs, penalties, and interest, as well as other issues no longer
in dispute, in contracting officer (CO) final decisions issued in 2014 and 2015. The
Board held a two-week hearing in May 2017. In February 2021, the Board issued
a decision that, among other things, granted Raytheon’s appeal of the final decision
disallowing its claimed lobbying and merger and acquisition costs, finding that the
government had not met its burden of establishing that the costs were unallowable.
After the Board denied the government’s motion for reconsideration, the government
appealed to the United States Court of Appeals for the Federal Circuit. In
January 2023, the Federal Circuit reversed and remanded the Board’s decision,
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holding that Raytheon had submitted expressly unallowable costs for lobbying and
mergers and acquisitions. Sec’y of Def. v. Raytheon Co., 56 F.4th 1337 (Fed. Cir.
2023). The Federal Circuit remanded and instructed the Board to make a
“determination of costs Raytheon must repay and, if necessary and appropriate, an
assessment of penalties.” Id. at 1345. On remand, the parties participated in an
alternative dispute resolution (ADR) proceeding before the Board and reached
agreement as to the amount of unallowable costs Raytheon would repay to the
government. However, the parties were unable to reach agreement as to whether
penalties were due on the unallowable costs, and further, whether the government was
entitled to penalties pursuant to Cost Accounting Standard (CAS) 405.

The parties have elected to proceed pursuant to Board Rule 11, Submission
Without a Hearing, on the remaining issues. At the request of the parties, the Board
entertained oral argument on March 5, 2026. We hold that the government is entitled
to level 1 penalties based upon the Federal Circuit’s holding that Raytheon had
submitted expressly unallowable lobbying and merger and acquisition costs. We
additionally hold that the government did not appeal the Board’s denial of its CAS 405
claim, and, thus, the government is bound by the Board’s 2021 decision denying the
claim.

FINDINGS OF FACT

The Board made extensive findings of fact in the 2021 decision, that are not
repeated here. These findings of fact are undisturbed except as inconsistent with the
Federal Circuit’s decision. Accordingly, the findings of fact from our 2021 decision
are supplemented and replaced as follows. Raytheon charged unallowable lobbying
costs to the government by withdrawing from its incurred cost submissions only the
lobbying costs incurred during normal business hours. Thus, the government paid part
of the lobbyists’ salaries that compensated them for lobbying performed after-hours.
Raytheon also charged unallowable merger and acquisition costs because it withdrew
from its submissions only such costs that were incurred after an indicative offer or
decision to go to market. As a result, the government paid costs incurred for planning
that was performed before those events. In addition, the evidence was insufficient to
establish that Raytheon’s CAS disclosure statements adequately disclosed these
practices to the government, “let alone that the government consented to the policy and
agreed to reimburse costs pursuant to it.” Raytheon, 56 F.4th at 1343-44.

As the 2021 decision found that Raytheon had not submitted expressly
unallowable costs, our opinion did not address the CO’s penalty determination in
detail. The CO rejected Raytheon’s waiver request, stating:
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In addressing your waiver request, [ noted that the DCAA
identified $13,072,523 of expressly unallowable costs
subject to penalty in its CY 2007 audit and I have sustained
$6,486,337 of these costs which are subject to penalty.
Also, I found that Government audits have, in some
instances, disclosed recurring instances of expressly
unallowable costs. Based on the foregoing, I do not find
that Raytheon has demonstrated to my satisfaction that the
established policies, training, and internal controls are in
fact adequate to preclude costs subject to penalties from
being included in the contractor’s final incurred cost rate
proposals. Therefore, I find insufficient facts and evidence
in your request to meet the requirements of Federal
Acquisition Regulation (FAR) 42.709-5(c), or any other
waiver provision found in FAR 42.709-5. Your waiver
request is therefore denied.

(App. Supp. R4, tab 279 at 4558; see also app. supp. R4, tab 364 at 5957 (2008
penalties determination containing the same language with different dollar amounts)).”
The CO also prepared memoranda for file providing additional explanation supporting
his determinations regarding 2007 and 2008 penalties (R4, tabs 698, 700). At the
hearing, the CO, Mr. Thomas Forbush, testified that:

during 2007 and 2008, Raytheon was submitting expressly
unallowable costs. The TSR, incentive compensation,
dividend equivalence, the [RAYSIP] court case that we
settled. There was a number of things notwithstanding this
acquisition and divestiture, the lobbying costs that I also
thought were CAS non-compliant, and were expressly
unallowable costs as defined by the FAR. ... So ... none
of [the] conditions [of FAR 42.709-6(a), (b), (c)(1), or
(c)(2)] were met. So I found that I should not waive the
penalty.

(Tr. 7/304-05)

" The government and appellant numbered the pages in their Rule 4 submissions with
leading zeros, which we omit here.
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DECISION
I. Standard of Review

By request of the parties, this appeal is being decided pursuant to Board Rule 11,
“Submission Without a Hearing.” Unlike a motion for summary judgment, which must
be adjudicated on the basis of a set of undisputed facts, pursuant to Board Rule 11, the
Board “may make findings of fact on disputed facts.” DG2I, LLC, ASBCA No. 57980,
15-1 BCA 936,016 at 175,909 n.1; aff’”d DG21, LLC v. Mabus, 819 F.3d 1358 (Fed.
Cir. 2016).

II. Raytheon Included Expressly Unallowable Costs In Its Incurred Cost
Proposals And Is Subject To Penalties

The government contends that the Federal Circuit has already determined that
Raytheon submitted expressly unallowable lobbying and merger and acquisition costs
in its incurred cost proposals. As the parties have reached a settlement as to the
quantum of unallowable costs, the government contends that the Board’s role on
remand is limited to a review of the CO’s determination that waiver of penalties was
not appropriate. (Gov’t opp’n. at 28-34). Conversely, Raytheon points to the Federal
Circuit’s remand instruction that the Board determine whether the assessment of
penalties is “necessary and appropriate.” According to Raytheon, penalties are not
appropriate because the costs were not expressly unallowable when submitted, because
the assessment of penalties would be inconsistent with Congressional and regulatory
intent, and because Raytheon qualified for a penalty waiver (app. br. at 28-44).

Our analysis begins with a review of the Federal Circuit’s opinion. As noted
above, the Federal Circuit reversed the Board’s finding that the government failed to
meet its burden of demonstrating that Raytheon had charged unallowable lobbying
costs. The court rejected Raytheon’s alternative argument that Raytheon had to follow
its disclosed accounting practice of using time paid accounting. The court then
remanded for the Board to determine the amount of improperly charged costs.
Raytheon, 56 F.4th at 1343-45. The Federal Circuit was even more explicit with
regard to the merger and acquisition costs, holding that Raytheon’s policies were
“plainly inconsistent” with the regulation and that Raytheon charged the government
“for expressly unallowable costs.” Id. at 1343-44. We agree with the government that
the Federal Circuit’s holding requires us to conclude that Raytheon charged expressly
unallowable lobbying and merger and acquisition costs.

Raytheon’s argument that the costs were not expressly unallowable at the time
the costs were submitted is not well founded. Raytheon cites to our holding in Ology
Bioservices, Inc., ASBCA No. 62633, 21-1 BCA 437,867, for the proposition that the
Board will not assess penalties where costs were not expressly unallowable at the time
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of submission (app. br. at 29-30). However, Ology is not on point. In Ology the
government sought penalties for the submission of expressly unallowable executive
compensation costs. However, the government failed to publish the amount of the
statutory executive compensation cap for the calendar year 2013 until March 2016,
long after contractors were required to file their incurred cost submissions. We held
that it was unfair to assess a penalty against Ology when the government had not
updated the compensation cap amount as required by statute. Ology, 21-1 BCA
937,867 at 183,878-79. Here, by contrast, there is no allowable level of lobbying and
merger and acquisition costs. Simply put, Raytheon’s disputed costs were always
expressly unallowable. The dispute was whether Raytheon properly calculated the
amount of its expressly unallowable costs and removed the correct amount from its
incurred cost proposals, which the Federal Circuit concluded it did not.

Raytheon similarly cites to our holdings in Gen. Dynamics Corp., ASBCA
No. 49372, 02-2 BCA 931,888, rev’'d in part, Rumsfeld v. Gen. Dynamics Corp.,
365 F.3d 1380 (Fed. Cir. 2004) and Luna Innovations, Inc., ASBCA No. 60086,
18-1 BCA 9 36,919, for the proposition that penalties are not appropriate when there is
a reasonable difference of opinion regarding the allowability of the costs (app. br.
at 33-36). While we agree with Raytheon that the calculation of the unallowable costs
was a complex issue with a reasonable difference of opinions between the parties, we
disagree with Raytheon that General Dynamics or Luna are relevant. Those appeals
required the Board to determine whether a specific type of cost was expressly
unallowable. Here, there is no dispute at all that lobbying and merger and acquisition
costs are expressly unallowable. The question, now resolved by the Federal Circuit,
was whether Raytheon correctly calculated and excluded the appropriate amount of
expressly unallowable costs. That is, this appeal presents a question regarding the
amount of expressly unallowable costs, rather than a question as to whether a category
of claimed cost is expressly unallowable. We reject Raytheon’s assertion that its
claimed lobbying and merger and acquisition (M&A) costs were not expressly
unallowable when submitted.

Raytheon next asserts that the Board should not assess penalties because they
would not be “necessary and appropriate.” Raytheon suggests that the Federal
Circuit’s use of the words “necessary and appropriate” implies that the Board should
review Raytheon’s claimed costs as it would in determining whether costs are
expressly unallowable in the first instance (app. br. at 36-37). We disagree. Our
reviewing court has addressed the question and explicitly told us that Raytheon’s
lobbying and M&A costs are expressly unallowable. Raytheon, 56 F.4th at 1343-44.
Because the Board determined that the government had not met its burden of
establishing that Raytheon had charged unallowable costs, the Board’s opinion did not
make any findings regarding penalties in the 2021 opinion. Thus, we read the Federal
Circuit’s remand instruction to impose penalties if “necessary and appropriate”
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as being consistent with the general rule that an appellate court will not make factual
findings in the first instance and that the Board should do so on remand.

Turning to the government’s assessment of penalties, the CO “shall” assess a
penalty equal to: “(i) The amount of the disallowed costs allocated to contracts . . .
plus (i1) Interest on the paid portion, if any, of the disallowance.” FAR 42.709-2(a)(1)
(2007). However, the CO is directed to waive penalties when the contractor
withdraws the costs before initiation of an audit, the amount in question is less than
$10,000 or:

(c) The contractor demonstrates, to the cognizant CO’s
satisfaction, that-

(1) It has established policies and personnel training and
an internal control and review system that provide
assurance that unallowable costs subject to penalties are
precluded from being included in the contractor’s final
indirect cost rate proposals (e.g., the types of controls
required for satisfactory participation in the Department of
Defense sponsored self governance programs, specific
accounting controls over indirect costs, compliance tests
which demonstrate that the controls are effective, and
Government audits which have not disclosed recurring
instances of expressly unallowable costs); and

(2) The unallowable costs subject to the penalty were
inadvertently incorporated into the proposal; i.e., their
inclusion resulted from an unintentional error,
notwithstanding the exercise of due care.

FAR 42.709-6. Raytheon does not contend that it withdrew the questioned costs, and
in fact it is still litigating the issue nearly 20 years later. In addition, the questioned
costs are well in excess of $10,000, leaving only Raytheon’s internal controls as a
possible justification for waiver of penalties. We review a CO’s determination
assessing penalties on an arbitrary and capricious standard of review. “The Board’s
scope of review of the [corporate administrative CO’s] discretionary determination is
narrow and we are not to substitute our judgment for his.” Raytheon Co., ASBCA
No. 57743 et al., 17-1 BCA 936,724 at 178,854, aff’d, Raytheon Co. v. Sec’y of
Defense, 940 F.3d 1310 (Fed. Cir. 2019). Thus, we review whether the CO has
examined the relevant data and articulated a satisfactory explanation for his or her
action, including a rational connection between the facts and the action. /d.

at 178,846.
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The Board applies the Keco factors, Keco Indus., Inc. v. United States, 492 F.2d
1200, 1203-04 (Ct. CI. 1974), to determine whether a CO’s penalty decision is
arbitrary and capricious. The factors are: “(1) whether there is evidence of subjective
bad faith on the part of the CO; (2) whether the CO had a reasonable, contract-related
basis for the decision; (3) the amount of discretion given to the CO; and (4) whether
there was a proven violation of a statute or regulation.” Raytheon, 17-1 BCA 4 36,724
at 178,846 (citing U.S. Fidelity & Guaranty Co. v. United States, 676 F.2d 622, 630
(Ct. Cl1. 1982)).

Raytheon does not allege bad faith on the part of the CO. Instead, Raytheon
alleges that the CO’s penalty determination was arbitrary and capricious because the
CO’s purportedly circular logic in stating that Raytheon’s submission of unallowable
costs proves the inadequacy of Raytheon’s controls; because the CO’s decision was
based on Defense Contract Audit Agency’s (DCAA) “speculative and erroneous
conclusions;” the CO did not identify the “recurring instances of expressly
unallowable costs” upon which he based his decision; and because the CO failed to
consider the FAR provision’s inadvertence prong (app. br. at 43-44).

We hold that the CO’s determination not to waive penalties was not arbitrary or
capricious and was in accordance with applicable law and regulation. As is almost
always the case, the CO could have crafted a better explanation for his decision.
However, here, the CO’s determination indicated that he found that Raytheon has a
pattern of submitting unallowable costs. This determination is supported by
substantial evidence including not just DCAA audit reports, but also decisions of the
Board and Federal Circuit. See, e.g. Raytheon Co., ASBCA No. 57576 et al., 15-1
BCA 936,043; Raytheon Co., 17-1 BCA 436,724, aff’d Raytheon Co. v. Sec’y of Def.,
940 F.3d 1310 (Fed. Cir. 2019). This is not to say that the Board would or would not
have reached the same conclusion as the CO, but under our standard of review, we
simply find that there was adequate support in the record for the CO’s determination.

Raytheon’s first argument is that the CO’s determination that Raytheon’s
controls were deficient because Raytheon submitted unallowable costs should be
rejected as “circular” logic (app. br. at 43). While the CO’s determination is perhaps
inelegantly stated, we find that it is supported by substantial evidence in the CO’s
review of questioned and sustained unallowable costs, every year over the period
2002-2007 (R4, tab 698 at 153272; tab 700 at 153275). Raytheon’s second argument
is that the CO based his conclusion on DCAA’s “speculative and erroneous
conclusions” (app. br. at 43-44). However, we note that the CO recognized in his
memoranda to file that not all of the costs questioned by DCAA were sustained, but
that the sustained amounts were sufficient to justify denying Raytheon’s waiver
request (R4, tab 698 at 153272; tab 700 at 153275). We again find the CO’s
determination to be reasonable. Raytheon’s third argument is that the CO did not
specify which “recurring instances of expressly unallowable costs” he had identified,
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and whether these expressly unallowable costs relate at all to lobbying and merger and
acquisition costs (app. br. at 44). We see nothing in the language of the FAR penalty
waiver provision providing that waiver is appropriate if a contractor’s previous
unallowable costs submissions were for different types of costs. Again, we find the
CO’s determination not to waive the penalties is in accordance with law.

Finally, Raytheon contends that the CO failed to consider the inadvertence
prong of the waiver provision, and therefore ignored that Raytheon considered the
costs to be allowable (app. br. at 44). To qualify for a waiver of penalties, a contractor
must satisfy both prongs of the test in FAR 42.709-6(c). As we have found that the
CO’s determination regarding the first prong is not arbitrary, capricious or contrary to
law or regulation, the CO did not need to reach the second prong, nor do we. To the
extent we were to consider the second prong, we note that Raytheon testified that it
intentionally included the expressly unallowable costs in its proposals (tr. 2/138-39).
Thus, waiver would not be appropriate because the contractor would be required to
demonstrate that the costs were submitted “inadvertently” as a result of an
“unintentional error” to be eligible for waiver.

ITII. The Government Did Not Appeal The Board’s CAS 405 Holding And That
Decision Is Final

The Board’s 2021 decision in this appeal denied the government’s CAS 405
claim. Raytheon,21-1 BCA 937,796 at 183,522, 183,530. The government appealed
the Board’s decision to the Federal Circuit. However, the government did not seek
reversal of the Board’s decision regarding CAS 405 penalties. In fact, the government
only cites CAS 405 in its appellate brief for the proposition that contractors are
required to maintain adequate records (gov’t. br. Fed. Cir. No. 2021-2304 dtd. Jan. 25,
2022 at 36). Similarly, the government did not seek reversal of the Board’s decision
regarding CAS 405 penalties in its reply brief, but again cited the standard regarding
record keeping requirements (gov’t reply br. Fed. Cir. No. 2021-2304 dtd. May 2,
2022 at 15).

It is well-established that arguments not raised in an opening appellate brief are
waived. See, e.g., Engel Indus., Inc. v. Lockformer Co., 166 F3d 1379, 1383 (Fed. Cir.
1999) (“An issue that falls within the scope of the judgment appealed from but is not
raised by the appellant in its opening brief on appeal is necessarily waived.”). Because
the Board explicitly denied the government’s assessment of CAS 405 penalties, and
the government did not appeal the Board’s denial to the Federal Circuit, the Board’s
2021 denial is undisturbed and remains law of the case.

The government contends that the Federal Circuit’s mandate to assess penalties
if necessary and appropriate compels the Board to make a determination as to CAS
405 penalties (gov’t opp’n at 38-39). We disagree. It is not necessary or appropriate
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to ignore the law of the case and to revisit issues that have been the subject of a final
and unappealed Board decision.

The government additionally contends, in a footnote, that the Federal Circuit’s
“reversal as to the allowability of Raytheon’s costs was the necessary predicate for all
of the Government’s claims, including seeking ‘repayment’ for overpayments made by
the Government to Raytheon under both FAR and CAS for the unallowable costs
overcharged by Raytheon, as well as seeking penalties.” (Gov’t opp’n at 39 n.44)
(emphasis in original). However, the Federal Circuit’s decision does not mention
CAS penalties. Raytheon, 56 F.4th at 1337-45. Even though the determination that
Raytheon charged expressly unallowable costs is a predicate to a CAS 405 penalty, the
government waived the issue by failing to appeal the Board’s denial of the CAS 405
penalties. Retractable Techs., Inc. v. Becton Dickinson & Co., 757 F.3d 1366, 1369-73
(Fed. Cir. 2014). As Raytheon notes, this is the result, even though the government
could have raised the issue in one sentence in its appellate brief. (app. br. at 50)
(quoting Retractable Techs. 757 F.3d at 1370-71).

The government additionally argues that Raytheon waived its waiver argument
by including the CAS 405 penalties in a list of remand issues filed with the Board
(gov’t opp’n at 39-40). According to the government, the joint “agreement of the
parties” was that the Board should adjudicate whether Raytheon violated CAS 405
(gov’t opp’n at 39). However, that joint status report provides that the “Parties
continue to disagree regarding whether the Government is entitled to penalties under
FAR Part 42 and damages under CAS 405 on such additional costs” and that the
parties request that the Board “resolve the disputes regarding the legal questions of
whether the Government is entitled to penalties and CAS 405 damages for the
additional costs that Raytheon has agreed to withdraw for Calendar Years 2007 and
2008 (jt. status rept. dtd. Feb. 11, 2025, dkt no. 181, at 1). In the status report, the
parties clearly indicated that there was a dispute regarding CAS 405 penalties;
however, Raytheon did not concede that the CAS 405 penalties were properly before
the Board. Instead, Raytheon agreed that there was a dispute. The Board’s February
12, 2025 scheduling order requesting that the parties brief whether Raytheon violated
CAS 405 was just a restatement of the issue noted in the joint status report and did not
“agree to determine entitlement” as alleged by the government (gov’t opp’n at 40).
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CONCLUSION

For the reasons stated above, we deny Raytheon’s appeal with regard to the
government’s assertion of Level 1 penalties, and sustain Raytheon’s appeal with
regard to the government’s claim for CAS 405 penalties.

DAVID D’ALES SANDRIS
Administrative Judge
Acting Vice Chairman
Armed Services Board

Dated: May 14, 2026

of Contract Appeals
I concur I concur
.////1"
MICHAEL N. O’CONNELL THOMAS P. MCLISH
Administrative Judge Administrative Judge
Acting Chairman Armed Services Board
Armed Services Board of Contract Appeals

of Contract Appeals

I certify that the foregoing is a true copy of the Opinion and Decision of the
Armed Services Board of Contract Appeals in ASBCA Nos. 59435, 59436, 59437,
59438, 60056, 60057, 60058, 60059, 60060, 60061, Appeals of Raytheon Company and
Raytheon Missile Systems, rendered in conformance with the Board’s Charter.

Dated:

PAULLA K. GATES-LEWIS
Recorder, Armed Services
Board of Contract Appeals
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