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ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET
ALEXANDRIA, VIRGINIA 22332

IN nspu; REFER TO 30 October 1979

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed
Services Board of Contract Appeals for the Fiscal
Year Ending 30 September 1979

1. This report is furnished pursuant to paragraph 11 of Charter
for the Armed Services Board of Contract Appeals, May 1, 1962. (DoD
Directive 5154.17) The statistics hereinafter set forth reflect the
hearing, consideration and determination of appeals originating in
the Army, Navy, Air Force and DLA and other Defense agencies. They

. also include appeals docketed by ASBCA for and at the request of the
Department of State, the Agency for International Development, the
Department of Health, Education and Welfare, the International Com-
munication ‘Agency and the O0ffice of Personnel Management, all on a
full-time basis; and some other agencies on an ad hoc arrangement.

0 ' 2. The following statistics cover activities of the Board during
the report period, and the current reserve of pending matters:.

A. Appeals docketed during FY 1979
(Including 11 reinstatements) -1028

B. Appeals disposed of during FY 1979 970°

C. Number of Cases Pending July 1, 1961 1040
Number of Cases Pending July 1, 1962 894

Number of Cases Pending July 1, 1963 838
Number of Cases Pending July 1, 1964 822
Number of Cases Pending July 1, 1965 807
Number of Cases Pending July 1, 1966 875
Number of Cases Pending July 1, 1967, 873
Number of Cases Pending July 1, 1968 911
Number of Cases Pending July 1, 1969 899
Number of Cases Pending July 1, 1970 1123
Number of Cases Pending July 1, 1971 1265
Number of Cases Pending July 1, 1972 1254
Number of Cases Pending July 1, 1973 1197






N.mber of Cases Pending July 1, 1974 1127 o -
e Number of Cases Pending July 1, 1975 1065 =
t o - Number of Cases Pending July 1, 1976 1031
: Number of Cases Pending October 1, 1977 1134

Number of Cases Pending October 1, 1978 1163
Number of Cases Pending October 1, 1979 1221
Net Increase in Docket, FY 1979 58
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D. Source of Appeals Docketed During FY 1979:

Army 331
Navy 227
Air Force 186
DLA 218
.Other DoD 4 . —
. . 966 =
Special
State 3
- n _ HEW 38
: AID 3
IccC 1
ICA 2
- OPM 2 B
Reinstated 11
‘ E. Of Appeals Disposed of: . ) .
. : N ' Withdrawn 0o "
"Sustained, Denied, Compromised, or
Dismissed After Substantial Board
. Proceedings . . 970
. ' , ‘ - 970
F. Status of Cases Pending End of FY 1979:
Pending Administrative Disposition . e @ .
Pending Agency or Court Action . 0 '
. Pending Prehearing Conference 2
Pending Action by Appellant 494
Pending Action by Government 370
Set for Hearing 116
Pending Transcripts or Briefs ' 920
Opinions Being Prepared : 41
Being Processed Under Optional
" Accelerated and Expedited
Procedure 105
' 1221
2






) G. Summary Since May 1, 1949 (date of
treation of ASBCA from predecessor
- boards)
L Docketed 24,308
" Reinstated .- 454
24,762
Disposed of 23,541
Pending 1,221

3. The ASBCA disposed of 970 appeals in Fiscal Year 1979, an
increase of 97 over Fiscal Year 1978 disposals. The new appeals .
docketed in FY 1979, however, totaled 1028 for a net increase of 58, .
bringing the total cases on the docket to 1221 at the end of the fiscal
year. This is the largest number of appeals on the docket since 1972,

4, The Contract Disputes Act of 1978 was approved on 1 November
1978 and became effective on 1 March 1979. This, as expected, accounts
for some of the increase in the number of new appeals for, under the
Disputes Act, the Board now has jurisdiction over any dispute relative
to a contract and may consider claims for breach and equitable relief
not available under the former Disputes clause. These appeals will in-.

. crease in the future as more contractors become familiar with the
Act. Also, the increased rates of inflation, with corresponding in-
roads into anticipated profits on fixed-price contracts, has resulted
in claims which may not have been otherwlise pursued.

5. The Contract Disputes Act requires that members of boards of
contract appeals be appointed to serve in the manner of administrative
law judges, and that board members will be at the GS-16 grade. This
affected the ASBCA in two ways: it lost its five military members and

it may fill vacancies only after following procedures mandated by the
Act. A Government-wide procedure for the qualification of applicants
for administrative judge positions is contemplated, but could not be
established in time to meet present needs. With the assistance of the
Office of Personnel Management, interim procedures were devised for the
rating of candidates and the establishment of a register of eligible
applicants to the ASBCA and at least three other boards. Wide notice
of. the procedures has resulted in a large number of applicants and the

. qualification process is continuing. The procedures are necessarily '
time-consuming but have produced a number of highly qualified appli-
cants. The GS-16 grade authorized by the Contract Disputes Act has
materially assisted in this effort. The ASBCA has nine member
vacancies, most of which have existed for a large part of the fiscal
year. Nominations for appointment have now been made. When these
vacancies are filled the Board should, based on known data, be able
to reduce the backlog of appeals in a reasonable time.

6. Where a contractor elects to proceed under the Disputes Act,
he may elect an Accelerated procedure on claims of $50,000 or less,
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'which obligates the Board to render a decision within 180 days of the
_election. If his claim is $10,000 or less, he may elect an Expedited

procedure and expect a decision in 120 days. The Accelerated procedure

is proving to be very popular with the Expedited procedure less so.
The :parties are finding difficulty in presenting appeals under the
Expedited procedure so as to comply with the four months' time
constraints. The Board intends to meet the time requirements for
these small claims cases and to date has done so in every case.
With the large number of vacancies, this has meant giving priority
to the Accelerated and Expedited cases so that disposition of some
larger appeals has suffered. On 30 September 1979 there were 110
appeals ready for decision. The majority of these reached the ready-
to-write status only recently following a heavy learing calendar in
the last half of the fiscal year. The appointment of new members to
£f111 the existing vacancies will relieve the hearing schedules of
those who heard these appeals so the decisions may be- prepared.

7. A large number of relatively small claims formerly decided
by the General Accounting Office will now, under the Contract Dis-
putes Act, fall within the jurisdiction of contracting officers and.
the ASBCA. How many of these reach the ASBCA will depend upon the
settlement rate of contracting officers. .

8. The Army and Air Force European Boards of Contract Appeals
are being disestablished. Appeals of the type previously resolved
by those Boards will now come to the ASBCA. Pending appeals will
be discussed with the commanding generals and agreement reached o5
which of them will be transferred to the ASBCA.

9. The ASBCA intends to enter into a training program for board
members during Fiscal Year 1980, first for new members, to enhance
skills in docket management and the decision-making process, similar
to that now used for Federal judges. It will also continue a program
to train ‘members of the clerical staff with the aim of giving them
the skills of legal clerks and possibly some paralegals.

10. Now about 85 percent of the Board's hearings are outside the
Washington, D. C. area. Travel for members is time-consuming and
disruptive of docket management., There is no apparent way this
- travel can be reduced for it is not cost effective to bring numbers
of attorneys and witnesses to Washington in lieu of travel by one
administrative judge. The Accelerated and Expedited procedure .
cases place an  added burden on members and travel funds, for it
is difficult to fit these hearings into a composite travel schedule
and still meet the time requirements.

11. The Contract Disputes Act requires that money awards of
boards of contract appeals be paid in the same manner as judgments
of the courts. This payment is made by the Treasury, from an open
appropriation, upon certification by the General Accounting Office.
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‘The Treasury rast be reimbursed by the contracting agency. Agreement has
been reached with GAO and Treasury on a procedure for processing these
awards, which includes waiver of the appeal period where no appeal of
the Board's decision is contemplated.

12. The ASBCA should be able to meet its obligationm of prompt
and relatively inexpensive disposition of appeals with its presently
authorized membership. If substantial numbers of appeals are received
on claims of the kind formerly decided by the General -Accounting Office,
increasing the number of administrative judges would not be cost ef-
fective but it may be necessary to add staff attormeys and paralegals.

. 'éx{us § ANDREWS,, ..JR. 2(

Chairman, Armed Services
Board of Contract Appeals

Attachments

i

i

i

ikl

IR






Sy

8l . Data re Appeals Disposed of* by the
. Armed Services Board of Contract Appeals
During FY's 1975 - 1979

l. Origin of Appeals: FY 1975 FY 1976 FY 1977*% FY 1978 FY 1979
Army : 358 293 363 311 295
Navy 225 - 222 241 . 223 231
Air Force 240 190 212 178 .206
DSA 185 181 159 130 168
Other (non-DOD) 53 32 36 31 70

2.. Average amount of~
Claims (where
Amount is stated):

Prime Contractor $495,230 $1,464,388 $225,271 §459,042 $3,025,596
Sub-Contractor 79,894 105,851 141,507 108,545 69,727
Government 200,303 122,212 123,502 328,126 286,388

3. Business Size:

Small Business

Contractor 641 587 697 575 598
Small Business e
Set Aside 164 129 168 167 196
4, Real Partf in
: Interest:
Prime Contractor 905 865 952 796 898
Sub , 52 43 - 59 .13 64

Both - - - . 4 8
5. Method of Award:

Advertised - 669 544 558 527 593
Negotiated 387 374 453 . 346 377

*# Unless otherwise indicated.
** Covers the period from 1 July 1976 through 30 September 1977.
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FY 1975 FY 1976 ©FY 1977 FY 1978 FY 1979

(" . Negotiated

2304(a) (1) ' 71 57 80 . 52 58

2304(a)(2) 35 41 29 30 - 15 =
2304(a)(3) 10 2 16 12 - 19 =
2304(a) (4) ~ 1 2 - 2 - =
2304(a)(5) T2 - 1 1. 1 =
2304(a)(6) 23 19 20 12 32 ==
2304(a)(7) 8 . 2 2 1 3 S =
2304(a)(8) 1 - 1 - C - =
2304(a)(9) 3 3 1 5 - EEa
2304(a)(10) 63 65 61 41 47 ==
2304(a)(11) . 13 18 26 14 g —
2304(a)(12) 1 - - - = =
2304(a)(13) 1 - 2 - - ==
2304(a)(14) 3 5 1 4 5 ==
2304(a)(15) C - 2 6 7 -

2304(a)(16) 15 6 5 2 6

2304(a)(17). 7 17 9 7 4 =

6. Contract Type:

FFP . 177 757 877 756 777 ==
Requirements - 81 24 17 16 - 24 =
4 CPFF . 48 29 37 . 18 ° 15 —
L CPIF - 16 .9 5 4. - 10
* FPIF 36 24 19 9 18
Basic Agreement - 3 - 3 8 - -
Other ‘ . 75 75 73 62 126

7. Kind of frocurelnfent: . -

Supply 540 488 437 380 391

Construction 244 . 234 323 - 321 319
R&D . . 20 20 . 37 21 24
Service o 143 106 162 125 148
Surplus Sale 11 8 8 5- 8
Other 98 - 62 &4 . 21 80
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FY 1977

FY 1978

s . - FY 1975
Principal Contract .
Clause(s) involved
in Dispute:
Changes 315
Default : 353
Inspection 13
Excess Costs 66
Cost Principles 101
Cost & Pricing Data 13
Termination for
Convenience 27
G.F.P. 23
Liquidated Damages 21
Actual Damages (Gov't
claim) 20
Warranty ' " 18
Payments . 69
Disputes (Juris.) 57
Labor 18
Requirements 22
Suspension of Work 14
Insurance 13
All Disputes 29
" Shipment . . 1
Delivery . - 2
Property Disposal 17
Differing Site
Conditions 30
1st Article 12
Incentive 5
Taxes . 16
Discounts 20
Specifications : 25
Price Escalation 2
Award Fee -
Freight Charges -
Utility Rates 5
Interest . =
Miller Act &
Storage 2

General Average
Other 52

o1 W)

oo

275
301

23
25
18
14

31
19
20

18
48
88

1
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.
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126

280
273

Pl i

84






" ' ¥y 1975  FY 1976  FY 1977  FY 1978  FX 1979

9. Bearings and Days
of Hearing:k**

Hearings: ==
In Washington, D.C. 76 68 101 61 49 =
Outside Washington, ‘ : ==
D.C. 166 126 .189 136 . 128 =
Percentage outside ' ' i
Washington, D.C. - 69% - 65% . 65% 692 72%

Days of Hearing: °
In Washington, D.C. 354 306 336 257 - 245

A

Outside Washington, - .
D.C. 835 . 284 508 - - 354 244 =3
Percentage outside ’ ==
Washington, D.C. 682 482 - 60Z . 61Z 502 =5

10. Pre-Hearing Discovery
(cases in which . :
sought): = 29%kkk 42 . 46 26 48

f 11, Pre-Bearing - : ’ .
' - Conferences: 66 68 - 82 - 72 56
12. Rule 12 Proceedings:

Number of Proceedings 165 148 196 176 - 198

13. Record only . » |
Dispositions: 153 125 - 123 . -102 104

it

14. Disposiﬁion:

Settled 454 401 - 343 342 ' 369 =
Dismissed (no reason . ‘. : =
given) 88 132 164 125 167 =
Rule 30 62 50 31 40 . 48 E
No jurisdiction 2 - - = = £

[TITH]
B

AT

**% Relates to appeals disposed of during FY's 1975-1979.
**x%* Insufficient data base during period.
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FY 1975  FY 1976  Fy 1977  FY 1978  FY 1979

‘;_, 14. Disposition: (continued)

Denied 247 163 236 - 198 155
Sustained 166 127 190 129 153
(Remand) 48 36 90 84 82
(Amount - :
Determined)**k%% 118 91 100 45 70

15. Time on Docket (Days
: from date of docketing
to date of decision):

All cases: _
Average 420 387 444 453 . 420
Median 300 284 327 318 267 =;;
Rule 12 cases: .égg
"Average 205 217 246 253 272 =

Median . 193 179 213 214 223 - =3

i

16. Time from date case
ready for decision to
date decision filed

i

ik

. . (days):
(r‘ * All cases:
Average : 41 29 52 48 30

Median ‘ 5 3 6 & 3

Cases in which formal
opinion filed:

Average . 85 71 99 - 9% 62
Median 30 27 &4 - 29 ' 19
All Rule 12 cases: . .
Average 16 13 16 14 17
Median 10 _ 7 10 8 ' 7

*#*%% Total dollars determined during FY 75 was $64,799,102,
Total dollars determined during FY 76 was $23,020,314.
Total dollars determined during FY 77 was $ 6,816,931,
Total dollars determined during FY 78 was $52,058,649.
Total dollars determined during FY 79 was $ 9,147,657.







ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET

ALEXANDRIA, VIRGINIA 22332
29 October 1980

IN REPLY REFER 10

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1980

1. This report is furnished pursuant to paragraph 9 of Charter
for the Armed Services Board of Contract Appeals, 1 July 1979. The
statistics hereinafter set forth reflect the hearing, consideration
and determination of appeals originating in the Army, Navy, Air Force
and DLA and other Defense agencies. They also include appeals docketed
by ASBCA for and at the request of the Department of State, the Agency
for International Development, the Department of Health & Human
Services, the International Communication Agency and the Office of
Personnel Management, all on a full-time basis; ‘and some other agencies
on an ad hoc arrangement.

2. The following statistics cover activities of the Board during
the report period, and the current reserve of pending matters:

A. Appeals docketed during FY 1980

(Including 16 reinstatements) 1170
B. Appeals disposed of during FY 1980 1132
C. Number of Cases Pending July 1, 1961 1040
Number of Cases Pending July 1, 1962 894
Number of Cases Pending July 1, 1963 838
Number of Cases Pending July 1, 1964 822
Number of Cases Pending July 1, 1965 807
Number of Cases Pending July 1, 1966 875
Number of Cases Pending July 1, 1967 873
Number of Cases Pending July 1, 1968 911
Number of Cases Pending July 1, 1969 899
Number of Cases Pending July 1, 1970 1123
Number of Cases Pending July 1, 1971 1265
Number of Cases Pending July 1, 1972 1254
Number of Cases Pending July 1, 1973 1197






Number of Cases
Number of Cases
Number of Cases
Number of Cases
Number of Cases
Number of Cases
Number of Cases
Net Increase in

Pending July 1, 1974 1127
Pending July 1, 1975 1065
Pending July 1, 1976 1031

Pending October 1, 1977 1134
Pending October 1, 1978 1163
Pending October 1, 1979 1221
Pending October 1, 1980 1259
Docket, FY 1980 38

Source of Appeals Docketed During FY 1980:

Army 406
Navy 234
Air Force 232
DLA 247
Other DoD 1

1120

Special

State 5
HEW 25
AID 4
Reinstated 16

Of Appeals Disposed of:

Withdrawn 0
Sustained, Denied, Compromised, or
Dismissed after Substantial Board
Proceedings 1132
1132
Status of Cases Pending End of FY 1980:
Pending Administrative Disposition 1
Pending Agency or Court Action 0
Pending Prehearing Conference 2
Pending Action by Appellant 673
Pending Action by Govermment 337
Set for Hearing 74
Pending Transcripts or Briefs 56
Opinions Being Prepared 26
Being Processed Under Optional
Accelerated and Expedited Procedure 90
1259






G. Summary Since May 1, 1949 (date of creation
of ASBCA from predecessor boards)

Docketed 25,462
Reinstated 470
255932
Disposed of 24,673
1,259

3. The ASBCA disposed of 1132 appeals in Fiscal Year 1980, an
increase of 162 over Fiscal Year 1979 disposals. The new appeals
docketed in FY 1980, however, totaled 1170 for a net increase of 38,
bringing the total cases on the docket to 1259 at the end of the
fiscal year. This is the largest number of appeals on the docket
since 1971.

4, Fiscal Year 1980 represents the first full year of the Board's
operations under the Contract Disputes Act of 1978. In the early part
of the period, most of the Disputes Act cases were those in which the
contractor elected to proceed under the Act. Now we are receiving a
number of appeals under contracts awarded on or after 1 March 1979
to which the Act applies under its terms. As anticipated, the Act
has increased the number of appeals docketed by the Board, partly
because of the widened jurisdiction of the contracting officer and
the Board and partly due to the extensive publicity of the Act and
disputes generally throughout the contracting community. The Board
received about 900 new appeals each year for a number of years through
Fiscal Year 1978. In Fiscal Year 1979 the new appeals rose to 1,028
and in Fiscal Year 1980 to 1,170. Of course, some of the increases
resulted from inflation and high interest rates impacting upon fixed
price contracts. On 30 September 1980, 255 pending appeals were being
processed under the Contract Disputes Act (information not known as
to about the last 200 docketed), of which, 13 were being processed
under the Expedited Procedures of Rule 12.2 and 37 under the Accelerated
Procedures of Rule 12.3. During Fiscal Year 1980 the ASBCA disposed of
59 appeals under each of these small claims procedures.

5. The number of cases settled by the parties after docketing
with the ASBCA rose sharply in Fiscal Year 1980. The legislative
history of the Contract Disputes Act emphasizes settlement of disputes
and strengthened contracting officers' authority to do so. The interest
provision of the Disputes Act is an incentive for early settlement of
meritorious claims. The ASBCA has encouraged settlements through
prehearing proceedings. There is evident improved competence angd
professionalism in the procuring agencies and in the trial attorneys
who represent them before the ASBCA.






6. The European boards of contract appeals of the Army and Air
Force were disestablished during Fiscal Year 1980 and most of the appeals
on their dockets were transferred to the ASBCA. A concerted effort is
being made by the contracting agencies and the Board to bring this
docket to a current status.

7. Board of contract appeals members are required by the Contract
Disputes Act to be appointed and serve in the manner of administrative
law judges under the Administrative Procedures Act, with the additional
requirement of five years' experience in public contract law. The
Office of Personnel Management was of the opinion board members were
not in the same status as administrative law judges but remained
Schedule A attorneys. OPM announced that it would issue regulations
to insure the independence of administrative judges in the decision
making process, through appeal rights from adverse actions and other
safeguards. Regulations were drafted which were acceptable to the
undersigned as DoD representative, although not entirely to some of the
other agencies. These regulations have not been published, but are
being held hostage to insistence upon a two-step performance appraisal
system patterned generally after that of the Senior Executive Service.
Neither the bonus for superior performance nor transfer for less than
adequate performance are consistent with the independence of board
members, for either action could influence decision making. For this
reason board members are not in the SES. Any appraisal of judicial
or quasi-judicial performance should not include the carrot and stick
approach, but should have as its purpose recognition of strengths and
improvement of weaknesses, through training if necessary. This can
best be accomplished through a confidential relationship of the chair-
man and the administrative judge. The unfit can be removed through
means other than periodic performance appraisals. OPM has asked the
Department of Justice for an opinion of the status of board members
under the Disputes Act, but none has been issued.

8. The OPM is prohibited from examining attorneys. Consistent
with its opinion that BCA members are attorneys, it has refused to
establish a register of applicants within its own organization. A
contract was awarded to establish a system for rating applicants for
a government-wide register and is nearing completion. It is still not
known whether this will be administered by OPM or by one of the
agencies having a board of contract appeals.

9, Training programs to increase efficiency of the clerical
staff were successfully completed in Fiscal Year 1980. All of the
newer judges will attend courses at the National Judicial College in
Fiscal Year 1981. Continuing education courses will be offered to the
more experienced members as funds permit.






10. There is increasing difficulty in securing suitable hearing
rooms for out-of-town hearings. The special courts have lost control
of a number of courtrooms which we formerly used, and the substantial
recent increase in the number of U.S. District Court judges has reduced
availability of regular federal courtrooms. This problem applies to a
number of agencies holding hearings under the Administrative Procedures
Act as well as the boards of contract appeals. A committee under the
sponsorship of the Administrative Conference of the United States is
addressing this difficulty. It may be necessary to establish court-
rooms in several large cities on a cost sharing arrangement among the
using agencies.

: 11. Title II of Public Law 96-481, entitled the "Equal Access to
Justice Act," approved 21 October 1980, contains the following pro- [
vision:

"(d) (1) (A) Except as otherwise specifically
provided by statute, a court shall award to a pre-
vailing party other than the United States fees and
other expenses, in addition to any costs awarded
pursuant to subsection (a), incurred by that party
in any civil action (other than cases sounding in
tort) brought by or against the United States in any
court having jurisdiction of that action, unless the
court finds that the position of the United States
E " was substantially justified or that special circum-

stances make an award unjust."

Party is defined as an individual having a net worth not exceeding
$1,000,000 or the sole owner of an unincorporated business, or a
partnership, corporation, association, or organization whose net worth
did not exceed $5,000,000 at the time the civil action was filed or
who did not have more than 500 employees at the time the action was
filed. This provision takes effect on 1 October 1981. Section 204
(d) (1) (A) applies to all civil actions except torts, thus covers
contract cases in the Court of Claims. Under Section 8(d) of the
Contract Disputes Act of 1978, the boards of contract appeals may
grant any relief that would be available to a litigant asserting a
contract claim in the Court of Claims. This would appear to authorize
the boards to grant costs and attorney's fees in appropriate cases.
This remedy will probably not materially increase the board's docket,
but it should be considered for the Fiscal Year 1982 and later budgets.
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12, The ASBCA has a sufficient number of administrative judges
to process the increased docket, mentioned above and reduce the backlog
of old cases, but the supporting staff 1s not adequate under present
procedures. Recognizing manpower constraints imposed by Congress, we
have purchased combination automatic data and word processing equip-
ment which should be delivered about mid-December 1980. When this
equipment is properly programmed it will afford significant time
savings, particularly in word processing, so that the present clerical
staff will be adequate except for one person to manage the equipment.
The data processing feature will permit current and accurate data for
docket management and more meaningful statistics,

At
‘HARRIS J. REWS, JR?

Chairman, Armed Services
Board of Contract Appeals

Attachments






Data re Appeals Disposed of* by the
Armed Services Board of Contract Appeals
During FY's 1976 - 1980

l. Origin of Appeals: FY 1976 FY 1977%* FY 1978 FY 1979 FY 1980%%**
Army 293 363 311 295 440
Navy 222 241 223 231 230
Air Force 190 212 178 206 222
DLA 181 159 130 168 174
Other (non-=DOD) 32 36 31 70 54

2. Average amount of
Claims (where
Amount is stated):

Prime Contractor $1,464,388 $225,271 $459,042 $3,025,596 $398,412.10

Sub-Contractor 105,851 141,507 108,545 69,727  66,297.24
Government 122,212 123,502 328,126 286,388  109,265.66

3. Business Size:

Small Business

Contractor 587 697 575 598 716
Small Business
Set Aside 129 168 167 196 167
4. Real Party in
Interest:
Prime Contractor 865 952 796 898 1037
Sub 43 59 73 64 74
Both = - 4 8 9

5. Method of Award:

Advertised 544 558 527 593 655
Negotiated 374 453 346 377 465

* Unless otherwise indicated.
** Covers the period from 1 July 1976 through 30 September 1977.
*** 12 cases were cancelled as docketed in error or duplicates.
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6.

7.

Negotiated
2304(a)(1)
2304(a)(2)
2304(a)(3)
2304(a)(4)
2304(a)(5)
2304(a)(6)
2304(a)(7)
2304(a)(8)
2304(a)(9)
2304(a)(10)
2304(a)(11)
2304(a)(12)
2304(a)(13)
2304(a)(14)
2304(a)(15)
2304(a)(16)
2304(a)(17)

Contract Type:

FFP .
Requirements
CPFF

CPIF

FPIF

Basic Agreement
Other

Kind of Procurement:

Supply
Construction
R&D

Service
Surplus Sale
Other

FY 1976 FY 1977 FY 1978 FY 1979 FY 1980
57 80 52 58 135
41 29 30 15 28

2 16 12 19 20

2 = 2 = &
- 1 1 1 3
19 20 12 32 27
2 2 1 3 3
- 1 bee - 1

3 1 5 - "
65 61 41 47 67
18 26 14 9 18
= 2 - = =

5 1 4 5 9

F 6 7 - -

6 5 2 6 8
17 9 7 4 58
757 877 756 777 872
24 17 16 24 94
29 37 18 15 25
2 5 4 10 8
24 19 9 18 13
- 3 8 - 5
75 73 62 126 103
488 437 380 391 426
234 323 321 319 421
20 37 21 24 29
106 162 125 148 190
8 8 5 8 19
62 44 7 80 35





FY 1976 FY 1977 FY 1978 FY 1979 FY 1980

8. Principal Contract
Clause(s) involved
in Dispute: *%%%*
Changes 271 275 280 286 374
Default 306 301 273 296 283
Inspection 15 23 19 20 10
Excess Costs 25 25 14 14 14
Cost Principles 35 18 17 29 22
Cost & Pricing Data 14 14 7 2 4
Termination for
Convenience 32 31 31 23 13
G.F.P. 23 19 17 11 5
Liquidated Damages 12 20 17 19 11
Actual Damages (Gov't
claim) — 7 2 - 3
Warranty 22 18 - 10 18 11
Payments : 44 48 41 45 25
Disputes (Juris.) 60 88 104 137 69
Labor 21 2 4 8 10
Requirements 25 2 1 - 4
Suspension of Work 15 16 18 18 4
Insurance 9 1 = - 3
All Disputes 21 29 8 - 1
Shipment = 1 = = 1
Delivery : 1 2 1 = 2
‘ . Property Disposa 15 3 = i 3
Differing Site
Conditions 26 25 26 19 18
lst Article 6 5 18 8 1
Incentive 3 - - - 2
Taxes 10 2 - - 4
Discounts 15 1 = 1 1
Specifications 27 44 37 34 54
Price Escalation 2 13 5 7 9
Award Fee = 5 = = -
Freight Charges = 1 2 1 2
Utility Rates 3 = - = -
Interest = = = = 3
Miller Act 2 = = = 1
Storage 2 1 - = 2
General Average = s - = =
Other 38 126 84 147 145

*%** The statistics on this page are no longer truly representative of
the subject matter of the Board's cases, especially under the Contract
Disputes Act. Changes in categories will be made as practical.
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10.

12.

13.

14.

Hearings and Days
of Hearing:*kkk%

Hearings:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(cases in which
sought):

Pre~Hearing
Conferences:

Rule 12 Proceedings:
Number of Proceedings

Record only
Dispositions:

Disposition:

Settled
Dismissed (no reason
given)
Rule 30
Rule 31
No jurisdiction

FY 1976  FY 1977  FY 1978  FY 1979  FY 1980
68 101 61 49 60
126 189 136 128 151
65% 65% 69% 72% 72%
306 336 257 245 166
284 508 354 244 317
- 48% 60% 61% 50% 66%
42 46 26 48 27
68 82 72 56 75
148 196 176 198 224
125 123 102 104 88
401 343 342 369 633
132 164 125 167 40
50 31 40 48 83
45 47 39 53 60
- - - - 11

#%%%* Relates to hearings in appeals disposed of during a particular FY.

C





FY 1976 FY 1977 FY 1978 FY 1978 FY 1980

14, Disposition: (continued)

Denied 163 236 198 155 199
Sustained 127 190 129 153 94
(Remand) 36 90 84 82 64
(Amount
Determined )**%#%% g1 100 45 70 30

15. Time on Docket (Days
from date of docketing
to date of decision):

All cases:

Average 387 444 453 420 413

Median 284 327 - 318 267 265
Rule 12 cases:

Average 217 246 253 272 190

Median 179 213 214 223 154

16, Time from date case
ready for decision to
date decision filed

(days):

All cases:
Average 29 52 48 30 33
Median 3 6 5 3 4

Cases in which formal
opinion filed:

Average 71 99 94 62 40

Median 27 44 29 19 17
All Rule 12 cases:

Average 13 16 14 17 14

Median 7 10 8 7 8

k**%*%x* Total dollars determined during FY 76 was $23,020,314.
Total dollars determined during FY 77 was $ 6,816,931.
Total dollars determined during FY 78 was $52,058,649.
Total dollars determined during FY 79 was $ 9,147,657.
Total dollars determined during FY 80 was $11,095,383.






ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET ;
ALEXANDRIA, VIRGINIA 22332

30 October 1981

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1981

1. This report is furnished pursuant to paragraph 9 of Charter for the

Armed Services Board of Contract Appeals, 1 July 1979. The statistics
hereinafter set forth reflect the hearing, consideration and determination of

“ appeals originating in the Army, Navy, Air Force and DLA and other Defense
agencies. They also include appeals docketed by ASBCA for and at the request
of the Department of State, the Agency for International Development, the
Department of Health & Human Services, the International Communication Agency
and the Office of Personnel Management, all on a full-time basis; and some
other agencies on an ad hoc arrangement.

4 2. The following statistics cover activities of the Board during the
L report period, and the current reserve of pending matters:

A. Appeals docketed during FY 1981

(Including 26 reinstatements) 974

B. Appeals disposed of during FY 1981 932

C. Number of Cases Pending July 1, 1961 1040

Mumber of Cases Pending July 1, 1962 894

Number of Cases Pending July 1, 1963 838

Number of Cases Pending July 1, 1964 822

Number of Cases Pending July 1, 1965 807

Number of Cases Pending July 1, 1966 875

Number of Cases Pending July 1, 1967 873

Mumber of Cases Pending July 1, 1968 911

Number of Cases Pending July 1, 1969 899

v Number of Cases Pending July 1, 1970 1123

Number of Cases Pending July 1, 1971 1265

Number of Cases Pending July 1, 1972 1254

Number of Cases Pending July 1, 1973 1197

Number of Cases Pending July 1, 1974 1127

Number of Cases Pending July 1, 1975 1065





F.

" Number

Number
Number
Number
Number
Number

of Cases
of Cases
of Cases
of Cases
of Cases
of Cases

Net Increase in

Source of Appeals Docketed During FY 1981:

Pending
Pending
Pending
Pending
Pending
Pending
Docket,

July 1, 1976
October 1, 1977
October 1, 1978
October 1, 1979
October 1, 1980
October 1, 1981
FY 1981

Army 310
Navy 207
Air Force 210
DLA 148
Other DoD 0

875

Special

State 9
HEW 51
AID 4
Office of Personnel Management 8
Railroad Retirement Board 1
Reinstated 26

Of Appeals Disposed of:

Withdrawn

Sustained, Denied, Compromised,
or Dismissed after Substantial
Board Proceedings

_Status of Cases Pending End of FY 1981:

Pending Administrative Disposition
Pending Agency or Court Action
Pending Prehearing Conference
Pending Action by Appellant
Pending Action by Government
Set for Hearing
Pending Transcripts or Briefs
Opinions Being Prepared
Being Processed Under Optional
Accelerated and Expedited Procedure

1031
1134
1163
1221
1259
1301

42

932
932

580
372
139
51
69

83
1301





G. Summary since May 1, 1949 (date of creation of
ASBCA from predecessor boards)

Docketed 26,410
Reinstated 496
26,906

Disposed of 25,605
1,301

3. New appeals docketed and the number of disposals were both down
from Fiscal Year 1980. A number of appeals actually received in late
September were not docketed until October, due to personnel vacancies, thus
are not reflected in these statistics. Some of the abnormally high numbers of
appeals docketed in FY 80 were due to the impact of unexpected high interest
rates and inflation on lump sum contracts. These factors were recognized and
bid in later contracts, reducing the incentive to appeal in FY 81. Widespread
discussion of whether the Board has the authority to award costs and fees
under the Equal Access to Justice Act has increased the number of direct
" access cases in the Court of Claims. Also, contracting officers may be
settling more cases before appeal.

4. The reduction in the number of dispositions can be largely attributed
to fewer settlements and to a substantial increase in discovery and
interlocutory motions which delay the processing of an appeal. The Contract
Disputes Act and implementing rules place new emphasis on discovery,
especially on oral depositions, and contractor and agency attorneys seek it in
most cases with factual issues. Whatever the merits of discovery in the
judicial process, it increases costs and delays disposition of cases,
sometimes for several years. Fiscal Year 1981 has seen an unusually high
number of motions which do not dispose of an appeal. Many of these relate to
unresolved questions about the Contract Disputes Act, but are time consuming.
The current contract for reporting services is unfortunate. There have been
and continue to be lengthy delays in delivery of transcripts. This, in turn,
delays briefs and opinions. The ASBCA has suffered from vacancies in clerical
and professional staff throughout the year.

5. The Board is reaching substantial numbers of appeals to which the .
Contract Disputes Act applies by its terms, and contractors are increasingly
electing to proceed under the Act in appeals under older contracts. Among the
appeals disposed of, 77 were processed under the Accelerated Procedure of the
Contract Disputes Act (Rule 12.3) and in 57 the Expedited Procedure (Rule
12.2) was elected. These procedures are quite successful in achieving faster
dispositions of small dollar appeals: They do increase travel time and costs,
for it is often not possible to combine hearings with those on other appeals
and meet the time constraints of the Act.

6. A contract to establish a method of examining and rating applicants
for a register from which administrative judges may be appointed has been
completed. The report recommends a procedure which appears to well meet the
requirements of the Contract Disputes Act and of the various equal opportunity





and other personnel acts and regulations. It is, however, time consuming and
will require expertise to administer. Logically, the Office of Personnel
Management should administer it for all agencies having boards, with the
assistance of the boards, on a reimbursable basis if necessry. OPM
participated in the study and has approved it, it has not responded to
inquiries as to whether it will administer it. For DoD to administer the
system for the ASBCA and Engineer Board, one additional personnel allowance
would be needed by the Administrative Office of the Secretary of the Army, and
possibly authority to use retired board members on an as needed basis.

7. The ASBCA has installed a mini-computer. The word processing program
is in place and in use. Data processing should be available for the docket
functions by mid-January 1982, and fully operational by April. Additional
temporary operators or contract assistance will be needed to insert the data
on 1,300 pending appeals to implement the system. The word processing ability
is already showing increased efficiency. I expect similar results from the
data processing function.

8. The Contract Disputes Act required that the boards of contract appeals
furnish workload studies to the Secretaries, upon which they would determine
if a board of contract appeals should be established or continued, after
consultation with the Office of Federal Procurement Policy. The Act also
directs that these studies be updated every three years. Attachment 2 hereto
is a report of the data requested by OFPP covering the operations of the ASBCA
during the past three fiscal years. This has been furnished to OFPP. It
should be noted that items 9 and 10, substantive written decisions, include
interlocutory and non-dispositive opinions as well as those which dispose of
an appeal. OFPP has two functions under the Act. One is to consult with the
Secretary as to whether the workload studies justify the continuation of the
board; and, the other is to suggest the number of administrative judges each
board should have. OFPP has not yet decided how to evaluate these studies, as
this can only be done on a comparison basis, using means and averages to
determine what the minimum workload should be for an administrative judge,
then applying this to the requirement that, to exist, a board should justify a
minimum of three full time members. The data for the ASBCA clearly justify
its continuance and at least the number of administrative judges it now has.
While I have not yet seen the reports of the other boards, I am confident that
comparison of the ASBCA workload with that of the other boards of contract

appeals will support this opinion.
/HARRIS J. ANDREWS, J?

Chairman

Attachments





Data re Appeals Disposed of* by the
Armed Services Board of Contract Appeals
‘ During FY's 1977 - 1981

1. Origin of Appeals: FY 1977**% FY 1978 FY 1979 FY 1980%%** FY 1981%%%x*
Army 363 311 295 440 322
Navy 241 223 231 230 206
Air Force 212 178 206 222 199
DLA 159 130 168 174 154
Other (non-DOD) . 36 31 70 54 34

2. Average amount of
Claims (where
Amount 1is stated):

Prime Contractor $225,271 $459,042 $3,025,596 $398,412.10 $335,982.81
’ Sub-Contractor 141,507 108,545 69,727 66,297.24 $124,117.84
Government 123,502 328,126 286,388 109,265.66 $114,920.01

3. Business Size:

Small Business

Contractor 697 ; 575 598 716 . 544
Small Business

. Set Aside 168 167 196 167 128
4, Real Party in

Interest:

Prime Contractor 952 796 898 1037 832

Sub 59 .73 64 74 82

Both - 4 8 9 1

Ve Methoh of Award:

Advertised 558 . 527 593 655 453
Negotiated 453 346 377 465 419
Other = — - - 43

* Unless otherwise indicated.

** Covers the period from 1 July 1976 through 30 September 1977.
*%% 12 cases were cancelled as docketed in error or duplicates.

***%]7 cases were cancelled as docketed in error or duplicates.

Attachment 1
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6.

Negotiated
2304(a)(1)
2304(a)(2)
2304(a)(3)
2304(a)(4)
2304(a)(5)
2304(a)(6)
2304(a)(7)
2304(a)(8)
2304(a)(9)
2304(a)(10)
2304(a)(11)
2304(a)(12)
2304(a)(13)
2304(a)(14)
2304(a)(15)
2304(a)(16)
2304(a)(17)
2304(a)(18)

Contract Type:

FFP
Requirements
CPFF

CPIF

FPIF

Basic Agreement
Other

Kind of Procurement:

Supply
Construction
R&D

Service
Surplus Sale
Other

FY 1977 FY 1978 FY 1979 FY 1980 FY 1981
80 52 58 135 194
29 30 15 28 52
16 12 19 20 13

= 2 o= 2 3

1 1 1 3 1
20 12 32 27 17
2 1 3 3 2

1 = - 1 =

1 5 - ke 3
61 41 47 67 82
26 14 9 18 22
= = - o= 3

2 <% - - -

1 4 5 9 )

6 7 - = -

5 2 6 8 3

9 7 4 58 14

- - - - 1
877 756 777 872 737
17 16 24 94 36
37 18 15 25 29
5 4 10 8 10
19 9 18 13 24
3 8 - 5 2
73 62 126 103 77
437 380 391 426 380
323 321 319 421 338
37 21 24 29 22
162 125 148 190 135
8 5 8 19 21
44 21 80 35 19

2





C

Principal Contract
Clause(s) involved
in Dispute: *¥**

Changes

Default
Inspection ¥~
Excess Costs »~
Cost Principles*/

Cost & Pricing Datay”

Termination for
Convenience

G.F.P. v~

Liquidated Damages ¥~
Actual Damages (Gov'ty”

claim)
Warranty
Paymentsr’/
Disputes (Juris.):
Labor +
Requirements ¢
Suspension of Work
Insurance +~
All Disputes
Shipment «
Delivery ~
Property Disposalv/’
Differing Site

Conditions

1st Article v~
Taxes ¢+
Discounts ¥
Specifications
Price Escalation ¥~
Freight Charges
Interest »
Miller Act »
Storage ¢
General Average"”
Mistake in Bid v~
Liability for HHG Vv~
Government Delay v

Guaranteed Descriptions

Excusable Delay
Allowable Costs
Value Engineeringv
Other

FY 1977 FY 1978 FY 1979 FY 1980  FY 1981
275 280 286 374 266
301 273 296 283 235

23 19 20 10 11
25 14 14 14 21
18 17 29 22 20
14 7 2 4 9
31 31 23 13 14
19 17 11 5 8
20 17 19 11 18
7 2 - 3 1
18 10 18 11 12
48 41 45 25 25
88 104 137 69 6
2 4 8 10 8
2 1 - 4 4
16 18 - 18 4 3
1 - - 3 2
29 8 - 1 -
1 - - 1 1
2 1 E 2 1
3 - - 3 7
25 26 19 18 33
5 18 8 1 1
2 - - 4 2
1 - 1 1 -
44 37 34 54 81
13 5 7 9 6
1 2 1 2 3
- - - 3 5
- - - 1 1
1 - - 2 -
- - - - 1
- - - - 12
- - - - 6
- - - - 12
- - - - 7
- - - - 2
- - - - 29
- - - - 5
126 84 147 145 37

*%%* The statistics on this page are no longer truly representative of
the subject matter of the Board's cases, especially under the Contract

Disputes Act.

Changes in categories will be made as practical.





FY 1977 FY 1978 FY 1979 FY 1980 FY 1981

‘ 9. Hearings and Days
: of Hearing:*****

Hearings:

In Washington, D.C. 101 . 61 49 60 38
Outside Washington,

D.C. 189 136 128 151 147
Percentage outside

Washington, D.C. 65% 69% 72% 72% 79%

Days of Hearing:

In Washington, D.C. 336 257 245 166 61
Outside Washington,

D.C. 508 354 244 317 304
Percentage outside )

Washington, D.C. 60% 61% 50% 667% 83%

10. Pre-Hearing Discovery
(cases in which ruling

sought): 46 . 26 48 27 ‘ 58
( 11. Pre—-Hearing
Conferences: 82 72 56 75 120

12. Rule 12 Proceedings:
Number of Proceedings 196 176 198 224 183

13. Record only )
Dispositions: 123 102 104 88 58

14, Disposiéion:

Settled 343 T 342 369 633 478
Dismissed (no reason
given) 164 125 167 40 17
Rule 30 31 40 48 83 28
Rule 31 47 . 39 53 60 90
No jurisdiction = = = 11 3

*%%*% Relates to hearings in appeals disposed of during a particular FY.

(’ 4





FY 1977 FY 1978 FY 1979 FY 1980 FY 1981
‘ 14. Disposition: (continued)

Denied 236 198 155 199 169
Sustained 190 129 153 94 130
(Remand) 90 84 82 64 77
(Amount .
Determined)****x% 100 45 70 30 53

15. Time on Docket (Days
from date of docketing
to date of decision):

All cases:

Average 444 453 420 413 458

Median 327 318 267 265 287
g Rule 12 cases:

Average 246 253 272 190 171

Median 213 214 223 154 151

16. Time from date case
ready for decision to
date decision filed

( (days):

All cases:
Average 52 48 30 33 33
Median 6 5 3 4 1

Cases in which formal
opinion filed:

Average 99 94 62 40 65
Median 44 29 19 17 21
All Rulé 12 cases: )
Average 16 14 17 14 13
Median 10 ' 8 7 8 5

***%** Total dollars determined during FY /7 was § 6,816,931.
Total dollars determined during FY 78 was $52,058,649.
Total dollars determined during FY 79 was $ 9,147,657,
Total dollars determined during FY 80 was $11,095,383.
Total dollars determined during FY 81 was $ 4,820,958,

5





Attachment 2

10.

11.

12.

13.

14.

ASBCA WORKLOAD STUDY: FY 79-FY 81

Appeals on docket at
begining of reporting period

Appeals docketed
during reporting period

Appeals disposed of
during reporting period

Appeals of docket at
end of reporting period

Average number of appeals
on docket during
reporting period

Administrative Judge (AJ)
years during
reporting period

Average number of appeals
disposed of per AJ year

Average number of appeals
on docket per AJ year

Substantive, written
decisions rendered
during reporting period

Average number of
substantive, written
decisions per AJ year

. Appeals disposed of

under Rule 12 during
reporting period

Average number of appeals
disposed of by substantive,
written decisions per AJ
year with stated claim in
excess of $500,000

Total number of hearing
days during reporting
period

Average number of hearing
days per AJ year

1163

3172

3034

1301

1232

88.87

34.14

41.58

4078

45.89

605

0.832

2990

33.64






ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET . .
ALEXANDRIA, VIRGINIA 22332

28 October 1982

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
' THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY

THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services

Board of Contract Appeals for the Fiscal Year Ending
30 September 1982

This report is furnished pursuant to paragraph 9 of Charter for the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics hereinafter
set forth reflect the hearing, consideration and determination of appeals
originating in the Army, Navy, Air Force and DLA and other Defense agencies.
They also .include appeals docketed by ASBCA for and at the request of the
Department of State, the Agency for International Development, the Department
of Bealth & Human Services, the Intermational Communication Agency now known
as the United States Information Agency, the Office of Personnel Management,
and the Small Business Administration, all on a full-time basis; and some
other agencies on an ad hoc arrangement.

2. The following statistics cover activities of the Board during the
report period, and the current reserve of pending matters:

A. Appeals docketed during FY 1982

(Including 60 reinstatements) 1273
B. Appeals disposed of during FY 1982 980
C. Number of Cases Pending July 1, 1961 1040
Number of Cases Pending July 1, 1962 894
Number of Cases Pending July 1, 1963 838
Number of Cases Pending July 1, 1964 822
Number of Cases Pending July 1, 1965 807
Number of Cases Pending July 1, 1966 875
Number of Cases Pending July 1, 1967 873
Number of Cases Pending July 1, 1968 911
Mumber of Cases Pending July 1, 1969 899
Number of Cases Pending July 1, 1970 1123
Number of Cases Pending July 1, 1971 1265
Number of Cases Pending July 1, 1972 1254
Number of Cases Pending July 1, 1973 1197
Number of Cases Pending July 1, 1974 1127
Number of Cases Pending July 1, 1975 1065





Number
Number
Number
Number
Number
Number

of

of
of

of
of
of
of

Cases
Cases
Cases
Cases
Cases
Cases

Pending
Pending
Pending
Pending
Pending
Pending

July 1, 1976
October 1, 1977

October
October
October
October

e )

b

1978
1979
1980
1981
1982

Number Cases Pending October
Net Increase in Docket, PY 1982

Source of Abpeals Docketed During FY 1982:

Army 448
Navy 221
Alr Force 272
DLA 165
Other DoD 3

1109

Special

State 1l
HHS 68
AID 9
Office of Personnel Management 23
US Information Agency 2
Small Business Administration 1
Reinstated 60

0f Appeals Disposed of:

Withdrawn

Sustained, Denied, Compromised,
or Dismissed after Substantial
Board Proceedings

Status of Cases Pending End of FY 1982:

Pending Administrative Disposition

Pending Agency or Court Action

Pending Prehearing Conference

Pending Action by Appellant

Pending Action by Government

Set for Hearing

Pending Transcripts or Briefs

Opinions Being Prepared

Being Processed Under Optional
Accelerated and Expedited Procedure

1031
1134
1163
1221
1259
1301
1594

293
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G. Summary since May 1, 1949 (date of creation of
ASBCA from predecessor boards)

Docketed 27,623
Reinstated 556
28,179
Disposed of 26,585
1,594

The disposals for Fiscal Year 1982 were near the average for the past five
fiscal years. Settlements declined while other dismissals requiring a writtgﬁ
order increased over FY 198l. The 1,273 appeals docketed in FY 1982 was a
sharp increase over prior years. The 1,594 appeals pending at the end of the
year is the highest workload in the history of the board.

It is difficult to ascertain the reasons for the increase for our subject
matter statistics are based upon cases disposed of during the fiscal year
rather than upon new or pending appeals. A few factors affecting the increase
are apparent. The substantial increase in reinstatements was due to
dismissals, in prior years, at the request of appellants who wanted to file
direct access suits in the Court of Claims. In FY 1982 the court refused the
petitions and remanded these cases to the ASBCA. Requests for fees and costs
under the Equal Access to Justice Act are treated as reinstated appeals.

There was an acute shortage of personnel in the recorder's office so that when
duplicate copies of appeal letters reached the board from contractors and
contracting officers, each was assigned a docket number. The Department of
Health and Human Services has one very large construction project which has
generated a substantial number of appeals, and is a one time phenomenon. The
Office of Personnel Management is imposing fiscal restraints on Blue Cross and
Blue Shield plans and is meeting resistance. But discounting the erroneous
docket entries and remands, there were well over 1,200 new cases docketed.

I could discern no pattern in the increase of appeals in the Department of
Defense. '

At the ASBCA, new cases are assigned to an individual judge who is
responsible for management of the appeals on his or her docket. With almost
1,600 appeals, docket management has become a time consuming chore which
interferes with other duties.

There is a large increase in the number of motions filed which require a
decision, but most of which do not dispose of the appeal. This accounts for
some of the longer average time on the docket shown in the attached
statistics. We may need a detailed rule on motioms.





The present authorized personnel strength of the ASBCA was based upon a
statistical study made in 1978 and projections of the effect of the, then new,
Contract Disputes Act on board workload. At that time there were 1,183
pending appeals and an estimate of about 1,000 new appeals a year. Now there
are about 1,600 pending appeals and with an input of 1,273 cases during the
past fiscal year. With the board's present resources the docket is
unmanageable.

The workload studies assembled by the Office of Federal Procurement
Policy, as required by the Contract Disputes Act covered Fiscal Years
1979-1981. These were analysed and those of all the BCAs compared. These
indicate that the ASBCA should have 36 to 41 judges rather than the present
33, depending upon the weighting factors used and without consideration of the
addition of the 293 case increase during Fiscal Year 1982. Rather than
attempting to throw new people at an unmanageable docket, 1 propose to retain
the services of a person or firm experienced and expert in court management,
to study the board's procedures, to try to ascertain the sources of the
problem, and to suggest solutions. Many state and federal courts have similar
problems and have used such services.

The Federal Courts Improvement Act of 1982, which established a new U.S.
Circuit Court for the Federal Circuit and a new U.S. Claims Court, provides
that appeals from BCA decisions under the Contract Disputes Act will be taken
to the CAFC while Wunderlich Act appeals will go to the Claims Court. The
CAFC has a local rule whereby the board must furnish to it a descriptive index
of all of the documents in the record. This is a major undertaking in a large
case. It would be most helpful if the parties furnish a descriptive index of
the Rule 4 file and trial exhibits. The CAFC rules also provide that the
board must retain the original file, until requested by the court, but that
counsel for the parties be permitted to examine and copy. Additional
reproduction equipment will be required.

The data processing software has finally been entered in the board's
computer. Current data will be entered into it on all cases docketed
beginning 1 October 1982. Data on prior pending appeals will be entered as
time and manpower permit. Until this is done the equipment cannot be fully
effective for docket management and reporting purposes.

el

HARRIS J. ANDREWS, JR.
Chajirman

Attachment





Data re Appeals Disposed of* by the

Armed Services Board of Contract Appeals
N During FY's ‘1978 - 1982

. o Zdrk Tk
1. Origin of Appeals: FY 1978 FY 1979 Y 1980 FY 1981 FY 1982
Army - 311 295 440 322 341
Navy 223 231 230 206 198
Air Force 178 206 222 - 199 188
DLA 130 168 174 154 139
Other (non-DOD) 31 70 54 34 i
2. Average.amount of
Claims (where
Amount is stated):
Prime Contractor $459,042 $3,025,596 $398,412 $335,983 $420,115
Government 328,126 286,388 109,266 114,920 $380,718
Sub-Contractor 108,545 69,727 66,297 124,118 $271,128
3. 'Business Size:
Small Business
Contractor 575 598 716 544 644
Small Business e ’
Set Aside 167 196 167 128 180
4., Real Party in
Interest
Prime Contractor 796 898 1,037 832 814
Sub-Contractor 78 64 74 82 103
Both - 4 8 9 1 12
Other 9
5. Method of Award
Advertised 527 593 655 453 551
Negotiated 346 <397 465 419 353
Other &~ = - 43 34

* Unless otherwise indicated.

*%¥ 12 cases were cancelled as docketed in error or duplicates.
**% 17 cases were cancelled as docketed in error or duplicates.
*%%% 35 cases were cancelled as docketed in error or duplicates.
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Negotiated

2304(a) (1)
2304(a)(2)
2304(a)(3)
2304(a) (&)

2304(a)(5)

2304(a)(6)
2304(a)(7)
2304(2)(8)
2304(a)(9)
2304(a)(10)
2304(a)(11)
2304(a)(12)
2304(a)(13)
2304(a) (14)
2304(a)(15)

'2304(a) (16)

2304(2)(17)
2304(a)(18)

Contract Type:

FFP

Requirements

CPFF
CPIF
FEELE

Basic Agreement

Other

Kind of Procurement:

Supply

Construction

R&D
Service’

Surplus Sale

Other

FY 1979

FY 1982

FY 1978 FY 1980 FY 1981

52 58 135 194 134
30 15 28 52 24
12 19 20 13 13
2 - 2 3 6
1 i 3 1 16
12 32 27 17 37
1 3 3 y 3
- - 1 - -
5 - - 3 -
41 47 67 82 60
14 9 18 22 16
- - - 3 1
- - - - 3
4 5 9 9 7
7 - - - 3
2 6 8 3 10
7 4 58 14 20
- - - 1 -
756 777 872 737 738
16 24 94 36 . 57
18 15 25 29 19
4 10 8 10 6

9 18 13 24 13

8 - 5 2 5
62 126 103 77 100
380 391 426 380 299
321 319 421 338 358
21 24 29 22 34
125 148 190 135 212
5 8 19 21 20
21 80 35 19 15






FY 1978 FY 1979

Principal Contract
Clause(s) or issue(s)
involved in Dispute:¥***%

Actual Damages
(Govt claim)

All Disputes

Allowable Costs = -

Bid Protest

Breach

Changes 280 © 286

Contract Disputes Act

Cost Acctg Standards

Cost or Pricing Data 7 2

Cost Principles 17 29

Default 273 296

o N
[

Delivery 1 -

Differing Site

Conditions 26 19
Discounts = 1
Disputes (Juris.) 104 137
Estimated Quantity .-
Excess Costs 14 14
Excusable Delay = =
First Article 18
Freight Charges 2
GLE.P. 17 11
General Average = —
Government Delay = =
Guaranteed

Descriptions = =
Inspection 19 20
Insurance = =
Intellectual Properties
Interest = =
Labor 4 : 8
Liability for HHG

Damages - =
Liquidated Damages 17 19
Miller Act - -
Mistake in Bid = =
Mutual Mistake
Option to Renew

- 0o

" FY 1980 FY 1981 FY 1982
3 1 4
1 == —
- 29 53

9

8

374 266 236
18

6

4 9 14
¥~ 20 15
283 235 210
2 1 -
18 33 27
1 - 1
69 6 1
6

14 21 28
- 2 1
1 1 -
2 3 1
5 8 5
- 1 =
- 13 12
- 7 14
10 11 19
3 2 -
3

3 5 9
10 8 5
- 6 7
11 18 17
1 1 -
- 12 11
1

2





Principal Contract
Clause(s) involved
in Dispute:®%¥¥%

(continued)

Payments

Price Escalation

Progress Payments

Property Disposal

Requirements

Risk of Loss

Shipment

Specifications

Storage

Suspension of Work

Taxes

Termination for
Convenience

Value Engineering

Warranty

Other

FY 1978

37

18

31

10
84

FY 1979

2:3

18
147

. FY 1980

S W

O SO e

13

11
145

FY 1981

14

S
12
37

FY 1982

N W | =

N

(Vo
W I N T UV N

—
o~

13
15

o *kk%* The statistics on this page are no longer truly representative of the subject
matter of the Board's cases, especially under the Contract Disputes Act.
in categories will be made as practical.

Changes





10.

11.

12.

I3l

14.

Hearings and Days
of Hearing:¥¥%%¥%

Hearings:

In Washington, D.C

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(cases in which
ruling sought):

Pre-Hearing
Conferences:

Rule 12 Proceedings:
Number of Proceedings

Record only
Dispositions:

Disposition:

Settled

Dismissed (no reason
given)

Dism/Rule 30

Dism/Rule 31

Lack of Jurisdiction

FY 1978

26

72

176

102

342

125
40
39

FY 1981

FY 1979 FY 1980
49 60 38
128 151 147
72% 72% 79%
245 166 61
244 317 304
50% 66 83%
48 27 58
56 75 120
198 224 183
104 88 58
369 633 478
167 40 17
48 83 28
53 60 90
~ 11 3

FY 1982

36

136

79%

94

286

77

56

187

79

459

14
78
88

*%%%%* Relates to hearings in appeals disposed of during a particular FY.






FY 1978 FY 1979 FY 1980 FY 1981 FY 1982
Denied 198 155 199 169 168
Sustained 129 . 153 94 130 127
(Remand) 84 82 64 77 81
(Not Stated) 4
(Amount
Determined) **¥&¥¥k 45 70 30 53 42
15. Time on Docket (days
from date of docketing
to date of decision):
All cases:
Average 453 420 413 458 438
Median 318 267 265 287 278
Rule 12 cases:
Average 253 272 190 171 173
Median 214 223 154 i51 148
16. Time from date appeal
ready for decision to
date decision filed
(days):
All cases:
Average 48 30 33 33 34
Median 5 3} 4 ! 1
Cases in which formal
opinion filed:
Average 94 62 40 65 78
Median 29 19 17 21 27
All Rule 12 appeals:
Average 14 17 14 13 17
Median 8 7 8 5 7}
k%%kk**Total dollars determined during FY 78 was $52,058,649.
%kkwek*Total dollars determined during FY 79 was $ 9,147,657,
%k *Total dollars determined during FY 80 was $11,095,383.
*dkkkx*Total dollars determined during FY 81 was $ 4,820,958.
s%%kk*%Total dollars determined during FY 82 was $35,142,367.







ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET
ALEXANDRIA, VIRGINIA 22332

31 October 1983

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1983

This report is furnished pursuant to paragraph 9 of Charter for the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics hereinafter
set forth reflect the hearing, consideration and determination of appeals
originating in the Army, Navy, Air Force and DLA and other Defense agencies.
They also include appeals docketed by ASBCA for and at the request of the
Department of State, the Agency for International Development, the Department
of Health & Human Services, the International Communication Agency now known
as the United States Information Agency, the Office of Personnel Management,
the Small Business Administration, the Securities & Exchange Commission and
the Central Intelligence Agency, all on a full-time basis; and some other

;-- agencies on an ad hoc arrangement.

2. The following statistics cover activities of the Board during the
report period, and the current reserve of pending matters:

A. Appeals docketed during FY 1983

(Including 32 reinstatements) 1256
B. Appeals disposed of during FY 1983 1155
C. Number of Cases Pending July 1, 1961 1040
Number of Cases Pending July 1, 1962 894
Number of Cases Pending July 1, 1963 838
Number of Cases Pending July 1, 1964 822
Number of Cases Pending July 1, 1965 807
Number of Cases Pending July 1, 1966 875
Number of Cases Pending July 1, 1967 873
Number of Cases Pending July 1, 1968 911
Number of Cases Pending July 1, 1969 899
Number of Cases Pending July 1, 1970 1123
Number of Cases Pending July 1, 1971 1265
Number of Cases Pending July 1, 1972 1254





Number of Cases Pending July 1, 1973
Number of Cases Pending July 1, 1974
Number of Cases Pending July 1, 1975
Number of Cases Pending July 1, 1976
Number of Cases Pending October 1, 1977

Number of Cases Pending October 1, 1978
Number of Cases Pending October 1, 1979
Number of Cases Pending October 1, 1980
Number of Cases Pending October 1, 1981
Number of Cases Pending October 1, 1982
Number of Cases Pending October 1, 1983

Net Increase in Docket, FY 1983

Source of Appeals Docketed During FY 1983:

Army 466
Navy 221
Air Force 275
DLA 203
Other DoD 11

1176

Special

State 2
HHS 35
AID 3
Office of Personnel Management 2
US Information Agency 1
Small Business Administration 1
Securities & Exchange Commission 2
Central Intelligence Agency 1
Reinstated 32

1197
1127
1065
1031
1134
1163
1221
1259
1301
1594
1695

101

* One appeal directed to this Board was docketed

and subsequently transferred to another agency board.

Of Appeals Disposed of:

Withdrawn

Sustained, Denied, Compromised,
or Dismissed after Substantial
Board Proceedings
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F. Status of Cases Pending End of FY 1983:

Pending Administrative Disposition 2
Pending Agency or Court Action 0
Pending Prehearing Conference 15
Pending Action by Appellant 575
Pending Action by Government 554
Set for Hearing 200
Pending Transcripts or Briefs 81
Opinions Being Prepared 160

Being Processed Under Optional
Accelerated and Expedited Procedure 108
1695

G. Summary since May 1, 1949 (date of creation of
ASBCA from predecessor boards)

Docketed 28,847
Reinstated 588
29,435

Disposed of 27,740
1,695

The 1256 new and reinstated appeals docketed during Fiscal Year 1983
indicates a continuation of the higher new caseload first noticed in FY 1982.
Approximately 1250 new appeals a year must now be considered the norm. The
ASBCA disposed of a record 1155 appeals during FY 1983, but this was 101 fewer
than input. There were 1695 pending appeals at the close of the fiscal year.

The slight decrease in new cases from the prior fiscal year may be partly
due to a decision of the U.S. Court of Appeals for the Federal Circuit that
the boards of contract appeals may not award costs and attorney's fees under
the Equal Access to Justice Act. I am informed that the number of new suits
filed directly in the U.S. Claims Court has increased. There was an increase
in the numbers of settlements and appeals withdrawn, largely due to the fact
that a number of test cases were decided by the ASBCA during the year, which
also disposed of related appeals. This may also partly account for the
reduction in new appeals from the Office of Personnel Management and the
Department of Health & Human Services. Also the large construction contract
of the latter, mentioned in last year's report, is nearing completion.

The number of motions filed continues to increase. Computerized data show
that the ASBCA issued 105 nondispositive written decisions on motions during
FY 1983. This is a substantial additional burden on the judges.






C

A contract has been awarded for a management analysis of the ASBCA with
a firm having experience in court management., The contractor is examining
the organization, structure, procedures, and personnel mix of the Board, and
will suggest methods for more efficient and expeditious disposition of
appeals. Delays attendant upon an unmanageable docket of 1700 appeals is
intolerable to the Board's mission, and expensive to both the Government and
the contractor. Increased interest and loss of the use of money affect all
parties. It is obvious that additional personnel, and office space to
accommodate them, are needed. The contractor is expected to suggest
manpower needs and classifications. A draft report is due on 15 November
and a final report by 31 December 1983.

The Senate Committee on Governmental Affairs conducted hearings in April
and May 1983 on Defective Pricing under the Truth in Negotiations Act and on
Cost Accounting Standards, respectively. With respect to defective pricing
it was charged that decisions of the ASBCA and the Court of Claims have led
contracting officers to believe that it is virtually impossible for the
Government to win a defective pricing appeal or suit; and that,
consequently, such disputes are settled at a lesser price reduction than is
warranted by the audit report. During the May hearings it was alleged that
certain decisions of the ASBCA, whose members are nonaccountants, on the
allocation of certain state taxes from home office to segments under CAS 403
were contrary to the intent of the CAS Board. The issue in three CAS 403
cases is again before us, thus it would be improper to comment on them.

I may say that there are certain basic rules for the interpretation of
statutes and regulations. If the wording is clear, it is to be followed.
If it is unclear, resort may be made to the legislative history as shown in
the relevant deliberations prior to and upon promulgation of the statute or
regulation. Alleged subjective intent disclosed after promulgation may not
be considered.

The Committee staff has requested an investigation of the ASBCA by the
General Accounting Office. This has been underway several months, It has
entailed the organization and structure of the ASBCA, and methods of
appointment and retention or severance of Board members; of the independence
of the Board and its members. Study has been made of the education and
experience of all of the members of the Board, with emphasis on specialized
qualifications, especially accounting expertise. There will be a workload
study.

The investigation will entail study of the appeals process and the
availability of checks and balances, i.e. systems and mechanisms for
altering or contravening principles announced in ASBCA decisions. There
will be a statistical analysis of ASBCA decisions, including the ratio of
appeals sustained to those denied. There have been changes in the scope
of the study and others may be made.

R ———_— —ERRRe R e





The principal reason given by the Committee staff for the GAO
investigation is to determine if there should be a division of the ASBCA
whose members are accountants or if certain cost cases should be decided by
a board of accountants. Taken with the accountant testimony at the
Committee hearings, there seems to be a presumption that if the decisions
are made by accountants, they would agree with the position of DCAA and not
with that of the expert accountants who support the contractor's position.
This suggestion was first made in the defective pricing hearings. Defective
pricing cases very seldom involve accounting principles. The duty of the
auditor, the contracting officer, and the ASBCA is principally a fact
finding mission. Moreover, the Charter of the ASBCA requires that its
members decide appeals on the record of the appeal. It is fundamental to
due process that judges do not substitute their own technical knowledge,
e.g. engineering or accounting, for the expert testimony or other evidence
of record.

The attached statistical data are based upon the cases disposed of
during the fiscal year. We started keeping this data in 1970 at the request
of the Commission on Government Procurement. Much of it would be more
representative of the Board's workload if kept on new and pending appeals.
This has been started 1 October 1983 on new cases, but it will be several
years before it is fully useful, It would not be cost effective to search
the files on pending appeals to enter the information in the data bank.

Some comments on the attached statistics are noted. Paragraph 2: the
lower average amounts claimed result from an increase in small construction
and service contract claims and from test cases where the amount of the case
decided is not representative of the true impact. Paragraph 4: the number
of appeals in service contracts continues to increase as more mess hall
service and janitorial service contracts are awarded to small businesses
inexperienced with work on military posts. Paragraph 10: the reduction in
prehearing conferences in the past two fiscal years results from increased
use of more cost effective conference telephone calls. Paragraph 14: the
increase in dismissals without prejudice (Rule 30) resulted in part from a
greater number of bankruptcies and fraud prosecutions, and failure of
contractors to certify their claims as required by the Contract Disputes Act.

arris #. Andrews, Jf.
Chairman

Attachment
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Data re Appeals Disposed of* by the

Armed Services Board of Contract Appeals
During FY's 1979 - 1983

Origin of Appeals: FY 1979

Air Force

Army

DLA

Navy

Other (non-DOD)

Average amount of

Claims (where

206
295
168
231

70

Amount is stated):

Prime Contractor
Government
Sub-Contractor

Business Size:

Small Business
Contractor
Small Business
Set Aside

Real Party in
Interest

Prime Contractor
Sub-Contractor
Both

Other

Method of Award

Advertised
Negotiated
Other
Unknown

$3,025,596
286,388
69,727

598

196

898
64

593
377

FY 1980

222
440
174
230

54

$398,412
109,266
66,297

716

167

1,037
74

655
465

FY 1981

199
322
154
206

34

$335,983
114,920
124,118

544

128

832
82

453
419
43

*%
FY 1982 FY 1983
188 255

341 425

139 157

198 212

72 82
$420,115 $173,058
$380,718 $198,629
$271,128 $286,606
644 781
180 177
814 1,013
103 91

12 5

9 29

551 720
353 329

34 31

51

* [nless otherwise indicated.

*% 2] cases were cancelled as docketed in error or duplicates and

3 cases were transferred to other agencies.
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Negotiated

2304(a) (1)
2304(a) (2)
2304(a) (3)
2304(a) (4)
2304(a)(5)
2304(a)(6)
2304(a)(7)
2304(a)(8)
2304(a) (9)
2304 (a) (10)
2304(a) (11)
2304(a) (12)
2304(a) (13)
2304(a) (14)
2304(a) (15)
2304(a) (16)
2304(a)(17)
2304(a) (18)

Contract Type:

Basic Agreement

CPFF

CPIF

FFP

FPIF
Requirements
Other

Kind of Procurement:

Construction
R&D

Service
Supply
Surplus Sale
Other

FY 1979

58
15
19
1
32
3

0

[ SR« U Y I |

15
10
777
18
24
126

319

24
148
391

80

FY 1980

135
28
20

2
3
27
3

872 -
13
94

103

421
20
190
426
19
35

FY 1981

194
52
13

3
1
17
2

10
737
24
36
77

338
22
135
380
21
19

FY 1982

134
24
13

6
16
37

3

60
16
1
3
7
3
10
20

19

738
13
57

100

358
34
212
299
20
15

FY 1983

111
23
22

4
15
1

918

37
122

427
13
236
401
24
30






FY 1979 FY 1980 FY 1981 FY 1982 FY 1983

8. Principal Contract
Clause(s) or issue(s)
involved in Dispute:¥¥¥i#*

Actual Damages

(Govt claim) - 3 1 4 -

All Disputes = 1 - - =
Allowable Costs = = 29 53 55
Basic Agreement 1
Bid Protest 9 8
Breach 8 6
Changes 286 374 266 236 285
Contract Disputes Act 18 13
Cost Acctg Standards 6 4
Cost or Pricing Data 2 4 9 14 17
Cost Principles 29 22 20 15 3
Default 296 283 235 210 250
Delivery - 2 1l — 2
Differing Site

Conditions 19 18 33 27 25
Discounts il 1 = 1 =
Disputes (Juris.) 137 69 6 1 -
Economic Price Adj. 11
Equal Access to Justice 18
Estimated Quantity 6 3
Excess Costs 14 14 21 28 21
Excusable Delay = - 2 1 1
First Article 8 1 . = 4
Freight Charges 1 2 3 il =
G.F.P. 11 5 8 5 8
General Average = = 1 = =
Government Delay = = 12 12 18
Guaranteed

Descriptions = = 7 14 12
Inspection 20 10 11 19 20
Insurance = 3 2 - E
Intellectual Properties 3 —
Interest = 3 5 9 9
Labor 8 10 8 5 7
Liability for HHG

Damages = — 6 7 2
Limitation of Costs 9
Liquidated Damages 19 11 18 17 15
Miller Act = 1 il - -
Mistake in Bid - - 12 11 11
Mutual Mistake 1 i
Option to Renew 2 2






0 FY 1979 FY 1980 FY 1981 FY 1982 FY 1983

8. - Principal Contract
Clause(s) involved
in Dispute:®¥*

(continued)
Payments 45 25 25 22 36
Price Escalation 7 9 6 2 1
Progress Payments 6 6
Property Disposal - 3 7 il 1
Requirements = 4 4 6 3
Risk of Loss 5 6
Shipment - 1 1 = =
Specifications 34 54 81 97 152
Storage = 2 = = =
Suspension of Work 18 4 3 2 4
Taxes = 4 2 3 7
Termination for

Convenience 23 13 14 17 18
Value Engineering = - 5 6 6
Warranty 18 11 12 13 10
Other 147 145 37 15 10
Unknown 34

O *%% The statistics on this page are no longer truly representative of the subject
matter of the Board's cases, especially under the Contract Disputes Act. Changes
in categories will be made as practical.






Q.

10.

11.

12.

13.

14.

Hearings and Days
of Hearing: ¥¥%%

Hearings:

In Washington, D.C

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(cases in which
ruling sought):

Pre-Hearing
Conferences:

Rule 12 Proceedings:
Number of Proceedings

Record only
Dispositions:

Disposition:

Settled

Dismissed (no reason
given)

Dism/Rule 30

Dism/Rule 31

Lack of Jurisdiction

FY 1979

49
128

72%

245

244

50%

48

56

198

104

369

167
48
53

FY 1980

60
151

72%

166
317

66%

27

75

224

88

633

40
83
60
11

FY 1981

38
147

79%

61

304

83%

58

120

183

58

478

17
28
90

FY 1982

36
136

79%

94

77

56

187

79

459

14
78
88

FY 1983

56
151

73%

142
278

66%

148

49

205

73

489

23
123
107

35

%*¥%%% Relates to hearings in

appeals disposed of during a particular FY.






FY 1979 FY 1980 FY 1981 FY 1982 FY 1983
Denied 155 199 169 168 192
Sustained 153 94 130 127 162
(Remand) 82 64 77 81 116
(Not Stated) 4 -
(Amount
De termined) ¥¥¥%% 70 30 53 42 46
15. Time on Docket (days
from date of docketing
to date of decision):
All cases:
Average 420 413 458 438 422
Median 267 265 287 278 263
Rule 12 cases:
Average 272 190 171 173 156
Median 223 154 151 148 137
16. Time from date appeal
ready for decision to
date decision filed
(days):
All cases:
Average 30 33 33 34 49
Median 3 4 1 1 1
Cases in which formal
opinion filed:
Average 62 40 65 78 114
Median 19 17 21 27 29
All Rule 12 appeals:
Average 17 14 13 17 14
Median 7 8 5 7/ 3

*%k¥*¥Total dollars determined during FY 79 was $ 9,147,657.
#kk**Total dollars determined during FY 80 was $11,095,383.
*¥k**¥Total dollars determined during FY 81 was $ 4,820,958.
*k%*¥%Total dollars determined during FY 82 was $35,142,367.
*%%**Total dollars determined during FY 83 was $ 6,258,134,







ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET
ALEXANDRIA, VIRGINIA 22332

31 October 1984

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1984

This report is furnished pursuant to paragraph 9 of Charter for the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics hereinafter
set forth reflect the hearing, consideration and determination of appeals
originating in the Army, Navy, Air Force and DLA and other Defense agencies.
They also include appeals docketed by ASBCA for and at the request of the
Department of State, the Agency for International Development, the Department
of Health & Human Services, the Office of Personnel Management, and the
Securities & Exchange Commission, all on a full-time basis; and some other
agencies on an ad hoc arrangement.

2, The following statistics cover activities of the Board during the

L report period, and the current reserve of pending matters:

A. Appeals docketed during FY 1984
(Including 20 reinstatements) 1369

B. Appeals disposed of during FY 1984 1335

C. Number of Cases Pending July 1, 1961 1040
Number of Cases Pending July 1, 1962 894
Number of Cases Pending July 1, 1963 838
Number of Cases Pending July 1, 1964 822
Number of Cases Pending July 1, 1965 807
Number of Cases Pending July 1, 1966 875
Number of Cases Pending July 1, 1967 873
Number of Cases Pending July 1, 1968 911
Number of Cases Pending July 1, 1969 899
Number of Cases Pending July 1, 1970 1123
Number of Cases Pending July 1, 1971 1265
Number of Cases Pending July 1, 1972 1254





Number of Cases Pending July 1, 1973
Number of Cases Pending July 1, 1974
Number of Cases Pending July 1, 1975
Number of Cases Pending July 1, 1976

Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Net Increase in Docket, FY 1984

Source of Appeals Docketed During FY 1984:

Army
Navy
Air Force
DLA
Other DoD

Special

State

HHS

AID

Office of Personnel Management
Securities & Exchange Commission
Reinstated

Of Appeals Disposed of:

Withdrawn

Sustained, Denied, Compromised,
or Dismissed after Substantial
Board Proceedings

O e e e

. Y e W v W

3

1977
1978
1979
1980
1981
1982
1983
1984

509
281
274
215
6
1285

1197
1127
1065
1031
1134
1163
1221
1259
1301
1594
1695
1729

34





F. Status of Cases Pending End of FY 1984:

Complaint Due 363
Answer Due 159
Reply Due 1
Discovery Start 300
Prehearing Conference 6
To Be 8Set 240
Hearing Set 111
Transcript & Briefs Due 176
Suspense 219
Ready to Write 154

TOTAL 1729
Rule 12 86

G. Summary since May 1, 1949 (date of creation of
ASBCA from predecessor boards)

Docketed 30,196
Reinstated 608
30,804

Disposed of 29,075
1,729

During Fiscal Year 1984 the ASBCA received the highest number of new and
reinstated appeals in the history of the board and disposed of the highest
number. Despite the record disposals, the backlog continues to grow and,
unfortunately, there are a substantial number of appeals which have been
ready for decision much too long.

A management study of the ASBCA was performed by Columbia Technology,
Inc. The study team consisted of persons experienced in court management as
well as other management disciplines. The final report was received at the
end of December 1983, It contains an integrated set of recommendations with
two major premises: (1) that appeals be docketed promptly and managed toward
early settlement or hearing, and (2) that the board members be freed of
routine activities to allow them more time for decision writing. A number of
procedural changes were suggested. Many of those which could be implemented
with existing resources have been put into effect. But increased time spent
on management of a large docket leaves even less time for opinion writing
without adequate legal and clerical support staff. Pushing cases to early
trial, without this support, merely increases the backlog of ready-to-write
cases, I have made requests for the authorization of additional personnel,
beginning in February; thus far, without result. We intend to concentrate
in the next six months on disposing of the old ready-for-decision cases,
if necessary, by delaying hearings, decision on motions, and
accelerated/expedited procedure (Rule 12) cases. This will delay more
recent cases and the need for the additional personnel requested still
exists.,





The General Accounting Office conducted an investigation of the ASBCA
during FY 1984 at the request of the Senate Committee on Governmental
Affairs., A team of investigators spent some eight or nine months at the
offices of the board. Due to shifting focus and voluminous detail, it was
never quite clear what they were looking for. As this is written, I have
not been furnished their preliminary report.

The Congress passed a reenactment of the ‘Equal Access to Justice Act,
but as this is written the President has not acted upon it. If it becomes
law, the boards of contract appeals will have jurisdiction to award costs
and attorneys fees to individuals and small business firms covered by the
Act. The Act would be retroactive as to requests which were timely filed
but later dismissed for lack of jurisdiction. There were about 16 of such
requests at the ASBCA. Based on some experience under the predecessor
statute the impact on the board's workload from new requests would likely
be substantial.

The attached statistics report appeals disposed of during the past
five fiscal years. Previous reports listed the DAR provision under which
contracts were negotiated. This has been deleted as no longer relevant.
There was a noticeable increase in appeals by small business contractors.
This is in part attributable to the increase in contracts awarded to small
businesses, and in part to the fact that the small claims procedures make
it easier and cheaper to process an appeal.

It should be noted that the statistics on pages 3 and 4 show only the
principal issue on each case. Multiple issue cases may have claims under
several catagories, for example; a construction contract appeal may involve
changes, changed conditions, quality of workmanship, and delays but is
reported under only one of them.

The statistics on page 5 should not be confused with current workload.

For example during FY 1984 there were 379 hearings held, Rule 12 elections
were made in 287 appeals, and there were 264 formal motions filed.

v S,
arris J.J/ Andrews, Jv.

Chairman

Attachment





Data re Appeals Disposed of by the

Armed Services Board of Contract Appeals
During FY's 1980 - 1984

1. Origin of Appeals:

Air Force

Army

DLA

Navy

Other (non-DOD)

2. Average amount of
Claims (where
Amount is stated):

Prime Contractor
Government
Sub-Contractor

3. Business Size:

Small Business
Contractor
Small Business
Set Aside

4, Real Party in
Interest

Prime Contractor
Sub-Contractor
Both

Other

5. Method of Award

Advertised
Negotiated
Other
Unknown

FY 1980

222
440
174
230

54

$398,412
$109,266
$ 66,297

716

167

1,037

655
465

*
FY 1981 FY 1982 FY 1983 FY 1984
199 188 255 234
322 341 425 524
154 139 157 218
206 198 212 267
34 72 82 63
$335,983  $420,115  $173,058 $241,096
$114,920  $380,718  $198,629 $137,371
$124,118  $271,128  $286,606 $238,968
544 644 781 966
128 180 177 302
832 814 1,013 1,120
82 103 91 110
1 12 5 23
9 22 53
453 551 720 781
419 353 329 396
43 34 4] —eee—=
51 129

* 29 cases were cancelled as docketed in error or duplicates.






Contract Type:

Basic Agreement
CPFF

CPIF

FFp

FPIF
Requirements
Other

Kind of Procurement:

Construction
R&D

Service
Supply
Surplus Sale
Other

FY 1980

25

872
13
94

103

421
29
190
426
19
35

FY 1981

29
10
737
24
36
77

338
22
135
380
21
19

FY 1982

19

738
13
57

100

358
34
212
299
20
15

FY 1983

42
918

37
122

427
13
236
401
24
30

FY 1984

20
24

1,059

32
158

515
18
246
437
16
74
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8.

FY 1980
Principal Contract
Clause(s) or issue(s)
involved in Dispute:*
Actual Damages
(Govt claim) 3
All Disputes 1
Allowable Costs =
Basic Agreement
Bid Protest
Breach
Changes 374
Contract Disputes Act
Cost Acctg Standards
Cost or Pricing Data 4
Cost Principles z2
Default 283
Delivery 2
Differing Site
Conditions 18
Discounts 1
Disputes (Juris.) 69

Economic Price Adj.
Equal Access to Justice
Estimated Quantity
Excess Costs
Excusable Delay
First Article
Freight Charges
G.F.P.
General Average
Government Delay
Guaranteed
Descriptions
Inspection
Insurance
Intellectual Properties
Interest
Labor
Liability for HHG
Damages
Limitation of Costs
Liquidated Damages
Miller Act
Mistake in Bid
Mutual Mistake\
Option to Renew

14

I B = )

FY 1981

29

266

20

235

33

18

12

FY 1982

236
18

14
15
210

FY 1983

285
13

17

250

FY 1984

—

—
| OV ONONVOKHEFEFMFEO®

—
~J

—
o U

w o

14

29

15






0 FY 1980 FY 1981 FY 1982 FY 1983 FY 1984

8. Principal Contract
Clause(s) involved
in Dispute:¥

(continued)
Payments 25 25 22 36 24
Price Escalation 9 6 2 1 4
Progress Payments 6 6 13
Property Disposal 3 7 1 1 1
Requirements 4 4 6 3 4
Risk of Loss 5 6 4
Shipment 1 1 = - -
Specifications 54 81 97 152 160
Storage 2 = = = -
Suspension of Work 4 3 2 4 10
Taxes 4 2 3 7 6
Termination for

Convenience 13 14 17 18 21
Value Engineering = 5 6 6 4
Warranty 11 12 13 10 49
Other 145 37 15 10 32
Unknown 34 82

0 *The statistics on this page are no longer truly representative of the subject
matter of the Board's cases, especially under the Contract Disputes Act. Changes
in categories will be made as practical.





10.

11.

12,

13.

14.

0 9. Hearings and Days

of Hearing:*

Hearings:

In Washington, D.C

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(cases in which
ruling sought):

Pre-Hearing
Conferences:

Rule 12 Proceedings:
Number of Proceedings

Record only
Dispositions:

Disposition:

Settled

Dismissed (no reason
given)

Dism/Rule 30

Dism/Rule 31

Lack of Jurisdiction

FY 1980

60

151

72%

166

317

66%

27

75

224

88

633

40
83
60
11

FY 1981 FY 1982
38 36
147 136
79% 79%
61 94
304 286
83% 75%
58 77
120 56
183 187
58 79
478 459
17 14
28 78
90 88
3 4

FY 1983

56

151

73%

142

278

66%

148

49

205

73

489

23
123
107

35

FY 1984

46
169

79%

100
349

78%

137

114

229

75

523

30
124
184

31

* Relates to hearings in appeals disposed of during a particular FY.





FY 1980 FY 1981 FY 1982 FY 1983 FY 1984
Denied 199 169 168 192 207
Sustained 94 130 127 162 158
(Remand) 64 77 81 116 99
(Not Stated) 4 - -
(Amount
Determined)* 30 53 42 46 59
15. Time on Docket (days
from date of docketing
to date of decision):
All cases:
Average 413 458 438 422 450
Median 265 287 278 263 297
Rule 12 cases:
Average 190 171 173 156 151
Median 154 151 148 137 149
16, Time from date appeal
ready for decision to
date decision filed
(days):
All cases:
Average 33 33 34 49 50
Median 4 1 1 1 4
Cases in which formal
opinion filed:
Average 40 65 78 114 105
Median 17 21 27 29 19
All Rule 12 appeals:
Average 14 13 17 14 16
Median 8 5 7 3 8

*Total dollars determined during FY 80
*Total dollars determined during FY 81
*Total dollars determined during FY 82
*Total dollars determined during FY 83
*Total dollars determined during FY 84

was $11,095,383.
was $ 4,820,958.
was $35,142,367.
was $ 6,258,134,
was $19,104,775.






ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET
ALEXANDRIA, VIRGINIA 22332-0700

31 October 1985

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services

Board of Contract Appeals for the Fiscal Year Ending
30 September 1985

This report is furnished pursuant to paragraph 9 of Charter for the Armed
Services Board of Contract Appeals, 1 July 1979, The statistics hereinafter
set forth reflect the hearing, consideration and determination of appeals
originating in the Army, Navy, Air Force and DLA and other Defense agencies.
They also include appeals docketed by ASBCA for and at the request of the

Department of State, the Agency for International Development, the Department
of Health & Human Services, and the Office of Personnel Management, all on a

full-time basis; and some other agencies on an ad hoc arrangement.

2. The following statistics cover activities of the Board during the
report period, and the current reserve of pending matters:

‘;-F' A. Appeals docketed during FY 1985
(Including 32 reinstatements) 1638
B. Appeals disposed of during FY 1985 1293
C. Number of Cases Pending July 1, 1961 1040
Number of Cases Pending July 1, 1962 894
Number of Cases Pending July 1, 1963 838
Number of Cases Pending July 1, 1964 822
Number of Cases Pending July 1, 1965 807
Number of Cases Pending July 1, 1966 875
Number of Cases Pending July 1, 1967 873
Number of Cases Pending July 1, 1968 911
Number of Cases Pending July 1, 1969 899
Number of Cases Pending July 1, 1970 . 1123
Number of Cases Pending July 1, 1971 1265
Number of Cases Pending July 1, 1972 1254





Number of Cases Pending July 1, 1973
Number of Cases Pending July 1, 1974
Number of Cases Pending July 1, 1975
Number of Cases Pending July 1, 1976

Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Number of Cases Pending October
Net Increase in Docket, FY 1985

Source of Appeals Docketed During FY 1985:

Army
Navy
Air Force
DLA
Other DoD

Special

State

HHS

AID

Office of Personnel Management
Defense Mapping Agency

Defense Nuclear Agency
Reinstated

0f Appeals Disposed of:

Withdrawn

Sustained, Denied, Compromised,
or Dismissed after Substantial
Board Proceedings

1

= e e e

v W v e v e w

3

1977
1978
1979
1980
1981
1982
1983
1984
1985

606
430
366
152

1197
1127
1065
1031
1134
1163
1221
1259
1301
1594
1695
1729
2074

345

25

1268
1293





F. Status of Cases Pending End of FY 1985:

Complaint Due 540
Answer Due 217
Reply Due 0
Discovery Start 281
Prehearing Conference 13
To Be Set 441
Hearing Set 152
Transcript & Briefs Due 152
Suspense 131
Ready to Write 147

TOTAL 2074
Rule 12 122

G. Summary since May 1, 1949 (date of creation of
ASBCA from predecessor boards)

Docketed 31,802
Reinstated 640
32,442

Disposed of 30,368
2,074

The conclusion of Fiscal Year 1985 reflects that once again the ASBCA has
received a record number of new appeals. For the first time in the history of
the Board the number of pending appeals exceeds two thousand. The magnitude
of the workload leads to two inescapable conclusions. First, additional
personnel must be authorized. Second, the Board must develop internal
procedures which permit the parties under appropriate appeals to opt for
"Prompt Procedures".

In June of 1985, a comprehensive "ASBCA Management Improvement Plan" was
prepared by an ASBCA committee as justification for additional resources and
submitted by the then Acting Chairman to the General Counsel of the Department
of Defense. The plan discussed the current staffing of the Board, provided
justification for additional personnel positions and associated space and
equipment, analyzed the status of the Board's docket, detailed internal
controls to better manage the docket, and calculated future work load
projections based on historical data. The plan further detailed steps already
taken or in the process of being taken to change methods of processing appeals
to improve productivity. Emphasis was placed on disposing of the oldest
ready—-to—write appeals on our docket. This goal has now largely been
accomplished. However, this has resulted in a large build-up of pending
appeals which must be heard. The plan uniformly received positive comments
and indicated efforts to implement the Columbia Technology management study
recommendations made in December 1983. However, the plan was held in abeyance
pending the completion of the process for selecting a new ASBCA Chairman.

On 1 October 1985, the undersigned was appointed as the new Chairman. As
chairman, I have, amongst other actions, initiated the following changes:





= revised the docket assignment system to more evenly balance
the work load and have begun intense docket reviews and docket
adjustments;

= redefined the Commissioners work assignments to help relieve
the Judges from numerous administrative docket functions;

= revised the Rule 12 docket processing system to balance the
work load and to continue to insure substantial compliance
with time deadlines;

= reassigned computer terminals to improve efficiency; (in the
immediate future a new, expanded computer system will be
installed which will permit each Judge access to a terminal
including capability for automated legal research); and

= initiated procedures on a trial basis, subject to the approval
of both parties, for prompt processing of appropriate cases.

Many of the above mentioned '"changes' are cosmetic, temporary stop-gap
measures, preliminary or experimental steps designed to immediately improve
working conditions and productivity. However, insufficient number of
personnel and inadequate office space are limiting constraints which
severely restrict any significant improvement in productivity. I have every
reason to believe that needed resources will be approved as soon as a
management plan is formally submitted to DOD for approval. The filling of
existing vacant billets, which includes three Administrative Judge
positions, and the submission of a revised management plan are the Board's
top priorities. Nominations for at least two of the vacant judge positions
and the management plan will be submitted by 1 December 1985.

On 23 September 1985, the General Accounting Office issued its final
report [GAO/NSIAD-85-102] on its review of the ASBCA. GAO concluded:

Although the Board is not organizationally independent of
the Department of Defense, no centralized control over
the Board's activities is exercised within the
Department. Further, the Board is perceived by members
of the contracting community to be independent in its
decision-making process.

However, members of contract appeal boards are not as
insulated as they could be from agency control. Members
are appointed and the Office of Personnel Management
maintains can be removed by the agencies which bring
disputes before the boards. Other employees who perform
quasi-judicial functions like board members are selected
from a government-wide register and can be removed only
by the Merit Systems Protection Board. Legislation
should be considered if the Congress wants to insulate
board members from agency control to the same degree as
other quasi-judicial employees.





The Board has issued Interim Procedures for processing applications for
attorney fees filed pursuant to the Equal Access To Justice Act (Section 504
of Title 5 of the United States Code). The EAJA imposes strict jurisdic-
tional deadlines for the filing of applications and for the data required to
be filed with the application. The EAJA includes numerous procedural and
substantive issues which are not clearly resolved and may initially cause an
undue burden on the Board's limited resources.

While the statistical data on its face doesn't appear to bode well for
the Board, there are a number of positive signs that are very encouraging to
me. Since the effective date of the Contracts Disputes Act of 1978, the
number of docketed appeals has nearly doubled. There were 1221 pending
appeals as of October 1979, During this same time, the number of ASBCA
judges, which was recognized in 1978 as being too low, as well as the size
of the Board's staff has not substantially changed. The merely administra-
tive functions associated with the increased workload have had a tremendous
impact on the Board's resources. We have literally been buried with paper
and are bursting at the seams. Despite the necessity for the Judges to
absorb a significant amount of these additional administrative functions,
the judges' productivity has remained relatively stable. I am convinced
that when we acquire adequate additional personnel, the situation will
improve. The fact that productivity has remained as high as it has reflects
that the Board is blessed with quality people, who are dedicated to
maintaining the Board's excellent reputation. <

@j Z/‘V‘//Z"’:“’
% WILLIAMS
Chairman

Attachment





5.

Origin of Appeals:

Air Force

Army

DLA

Navy

Other (non-DOD)

Average amount of
Claims (where

Amount is stated):

Prime Contractor
Government
Sub-Contractor

Business Size:

Small Business
Contractor
Small Business
Set Aside

Real Party in
Interest

Prime Contractor
Sub-Contractor
Both

Other

Method of Award

Advertised
Negotiated
Other
Unknown

Data re Appeals Disposed of by, the

Armed Services Board of Contract Appeals

During FY's 1981 - 1985

FY 1981

199
322
154
206

34

$335,983
$114,920
$124,118

544

128

832
82

453
419
43

FY 1982

188
341
139
198

72

$420,115
$380,718
$271,128

644

180

814
103
12

551
353
34

FY 1983

255
425
157
212

82

$173,058 $241,096
$198,629 $137,371

$286,606 $238,968

781

177

1,013
91

22

720
329
31
51

k3 *x
FY 1984 FY 1985
234 258
524 463
218 232
267 251
63 61
$294, 304
$803,406
$102,762

966 994
302 371
1,120 1,165
110 49
23 18
53 33
781 735
396 366
129 164

* 29 cases were cancelled as docketed im error

or duplicates.

*% 28 cases were cancelled as docketed in error or duplicates.





Contract Type:

Basic Agreement
CPFF

CPIF

FFP

FPIF
Requirements
Other

Kind of Procurement:

Construction
R&D

Service
Supply
Surplus Sale
Other

Principal Contract
Clause(s) or issue(s)
involved in Dispute:*

Actual Damages
(Govt claim)

Allowable Costs
Basic Agreement
Bid Mistake
Bid Protest
Breach
Changes
Cost Acctg Standards
Cost or Pricing Data
Cost Principles
Default
Delivery
Differing Site

Conditions
Discounts
All Disputes
Disputes (CDA)
Disputes (Juris.)
Economic Price Adj.

Equal Access to Justice

Estimated Quantity
Excess Costs

FY 1981

29
10
737
24
36
77

338
22
135
380
21
19

12
266

20
235

21

FY 1982

19

738
13
57

100

358
34
212
299
20
15

236

FY 1983

42

918

37
122

427
13
236
401
24
30

55

11

285

17

250

25

13

11
18

21

FY 1984 FY 1985
20 5
24 3l
8 6
1,059 1,031
5 11
32 50
158 141
515 504
18 16
246 247
437 427
16 5
74 66
8 6
33 65
- 1
15 20
3 =
6 35
243 244
2 =
19 21
9 25
253 256
8 7
38 68
1 11
- 8
93 150
1 19
1 —
1 e
9 13
16 35





Principal Contract
Clause(s) involved
in Dispute:¥*

(continued)

Excusable Delay
First Article
Freight Charges
G.F.P.
General Average
Government Delay
Guaranteed
Descriptions
Inspection
Insurance

Intellectual Properties

Interest

Labor

Liability for HHG
Damages

Limitation of Costs

Liquidated Damages

Miller Act

Mutual Mistake

Option to Renew

Payments

Price Escalation

Progress Payments

Property Disposal

Requirements

Risk of Loss

Shipment

Specifications

Storage

Suspension of Work

Taxes

Termination for
Convenience

Value Engineering

Warranty

Other

Unknown

FY 1981 FY 1982 FY 1983 FY 1984 FY 1985
2 1 1 7 36
1 = 4 10 19
3 1 = 1 =~
8 5 8 6 16
1 - - - 2

12 12 18 17 &
7 14 12 5 5

11 19 20 19 53
2 - - - 3

3 - - 1

5 9 5 6 25

8 5 7 5 4

6 7 2 14 15

9 8 1

18 17 15 29 62
1 - = = 1

1 1 4 7

2 2 2 8

25 22 36 24 36
6 2 1 4 4

6 6 13 29

7 1 1 1 3

4 6 3 4 31

5 6 4 9

1 — = s =

81 97 152 160 100
= = = = 1

3 2 4 10 51

2 3 7 6 7

14 17 18 21 31
5 6 6 4 16

12 13 10 49 36
37 15 10 32 2
34 82 83

*The statistics on this page are no longer truly representative of the subject

matter of the Board's cases, especially under the Contract Disputes Act.
in categories will be made as practical.

C

Changes





FY 1981 FY 1982 FY 1983 FY 1984 FY 1985

Hearings and Days
of Hearing:*

Hearings:

In Washington, D.C 38 36 56 46 58
Outside Washington,
D.C. 147 136 151 169 181
Percentage outside
Washington, D.C. 79% 79% 73% 79% 76%
Days of Hearing:
In Washington, D.C. 61 94 142 100 175
Outside Washington
D.C. 304 286 278 349 393
Percentage outside
Washington, D.C. 83% 75% 66% 78% 69%
10. Pre-Hearing Discovery
(cases in which
ruling sought): 58 77 148 137 300
11. Pre-Hearing
Conferences: 120 56 49 114 228
12. Rule 12 Proceedings:
‘ . Number of Proceedings 183 187 205 229 262
13. Record only
Dispositions: 58 79 73 75 168
14. Disposition:
Settled 478 459 489 522 506
Dismissed (no reason
given) 17 14 23 28 15
Dism/Rule 30 28 78 123 124 118
Dism/Rule 31 90 88 107 184 41
Lack of Jurisdiction 3 4 35 31 45
Dism/Withdrawn 121
Req. CO/Decision — -— -— 56 47

* Relates to hearings in appeals disposed of during a particular FY.





4 .
FY 1981 FY 1982 FY 1983 FY 1984 FY 1985
Denied 169 168 192 205 226
Sustained 130 127 162 158 146
(Remand) 77 81 116 99 87
(Not Stated) 4 = -
(Amount
Determined)* 53 42 46 59 59
15. Time on Docket (days
from date of docketing
to date of decision):
All cases:
Average 458 438 422 450 484
Median 287 278 263 297 299
Rule 12 cases:
Average 171 173 156 151 149
Median 151 148 137 149 130
16. Time from date appeal
ready for decision to
date decision filed
(days):
All cases:
Average 33 34 49 50 12
Median 1 1 1 4 7
Cases in which formal
opinion filed:
Average 65 78 114 105 193
Median 21 27 29 19 53
All Rule 12 appeals:
Average 13 17 14 16 13
Median 5 7 3 8 7
*Total dollars determined during FY 81 was $ 4,820,958.

*Total dollars determined during FY 82
*Total dollars determined during FY 83
*Total dollars determined during FY 84
*Total dollars determined during FY 85

was
was
was
was

$35,142,367.
$ 6,258,134,
$19,104,775.
$ 1,952,442,






ARMED SERVICES BOARD OF CONTRACT APPEALS
200 STOVALL STREET
ALEXANDRIA, VIRGINIA 22332-0700

31 October 1986

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1986

This report is furnished pursuant to paragraph 9 of Charter for the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics hereinafter
set forth reflect the hearing, consideration and determination of appeals
originating in the Army, Navy, Air Force and DLA and other Defense agencies.
They also include appeals docketed by ASBCA for and at the request of the
Department of State, the Agency for International Development, the Department
of Health & Human Services, and the Office of Personnel Management, all on a
full-time basis; and some other agencies on an ad hoc arrangement.

' The following statistics cover activities of the Board during the report
L period, and the current reserve of pending matters:

A. Appeals docketed during FY 1986
(Including 95 reinstatements) 1960

B. Appeals disposed of during FY 1986 1938

C. Number of Cases Pending October 1, 1977 1134
Number of Cases Pending October 1, 1978 1163
Number of Cases Pending October 1, 1979 1221
Number of Cases Pending October 1, 1980 1259
Number of Cases Pending October 1, 1981 1301
Number of Cases Pending October 1, 1982 1594
Number of Cases Pending October 1, 1983 1695
Number of Cases Pending October 1, 1984 1729
Number of Cases Pending October 1, 1985 2074
Number of Cases Pending October 1, 1986 2096
Net Increase in Docket, FY 1986 22





D.

E.

Source of Appeals Docketed During FY 1986:

Army

Navy

Air Force

DLA

Misc. DOD

State

HHS

AID

Office of Personnel Management
Defense Mapping Agency
Defense Nuclear Agency
Reinstated

0f Appeals Disposed of:

Withdrawn

Sustained, Denied, Compromised,
or Dismissed after Substantial
Board Proceedings

Status of Cases Pending End of FY 1986:

Complaint Due
Answer Due
Discovery
To Be Set
Hearing Set
Transcript & Briefs Due
Suspense
Ready to Write
TOTAL

Rule 12

669
545
486
123

MU0~

1960

390
262
562
258
241
134
78
171
2096

170

Summary since May 1, 1949 (date of creation of

ASBCA from predecessor boards)

Docketed 33,667
Reinstated 735
34,402
Disposed of 32,306
2,096






In Fiscal Year 1985, the number of new appeals at the Board increased by
20% over the prior fiscal year. The number of cases pending on the docket at
the end of the fiscal year had a similar 20% increase. During December 1985,
the number of cases pending on the Board's docket exceeded 2,200 appeals. For
Fiscal Year 1986, the total number of new appeals also exceeded those filed
during the prior fiscal year by 20Z -- a figure far in excess of any
historical projections. Now for the good news, the number of pending cases on
the Board's docket at the end of FY 86 exceeded the number pending at the end
of FY 85 by only 1X%.

Why has the Board's docket grown by only 22 appeals when a record number
of new appeals (1960) were docketed in FY 86?7 The answer is hard work,
better use of the Board's resources, and a more active participation by the
Administrative Judges in processing the appeals on their dockets. The Board
members have used pre~trial methods to reduce records only to disputed facts
resulting in the issuance of more summary judgment decisions, have limited
hearing time as well as the quantity of permissible discovery and played a
more active role in the settlement process. The statistics reflect that in
FY 86, the Board disposed of approximately 50% more appeals than in FY 85.
These numbers are all the more impressive when compared with FY 78, the year
in which the Contract Disputes Act was passed. In FY 86 the number of
docketed appeals was more than 200%Z the number docketed in FY 78 and the
Board disposed of more than 220% of the number of appeals disposed of in
FY 78.

The assumption of a significant portion of the administrative and routine
tasks by the Board's Commissioners has freed the judges to do judges' work.
The judges have used this time to good advantage by holding a record number of
hearings and by disposing of a significant portion of those appeals which have
been on the docket for an inordinate length of time. At the conclusion of
FY 86, there were no appeals which were ready to write prior to calendar year
1985. The more active role by the Administrative Judges has resulted in 296

appeals disposed of on the record without a hearing as compared to only 79 in
FY 82.

On 5 June 1986, Deputy Under Secretary of Defense Taft approved the
Board's management plan authorizing an additional four Administrative Judges,
including a third Vice Chairman, and a substantial increase in the staff
personnel. On 7 October 1986, in response to the request for the four judge
spaces, the Office of Personnel Management advised it was allocating two
additional supergrade spaces to DOD for use by the ASBCA and recommended
that DOD reallocate two existing spaces. In anticipation that the allocation
problems would be resolved quickly, an announcement for the Administrative
Judge positions was issued and those responding applicants are being rated.
As soon as the rating process is completed, nominations from the register
will be forwarded for approval in accordance with the Board's Charter.





The approval of additional staff has necessitated the relocation of the
Board. It is anticipated that the Board will physically move its office to
Skyline 6 at Bailey's Crossroads, Falls Church, Virginia in the late spring
of 1987. The projected move to a location which does not have a convenient
subway stop will have an adverse impact on recruiting staff support at the
lower grades. It has been extremely difficult to find competent personnel to
fill existing vacancies let alone the additional spaces approved by DOD. Only
by authorized overtime efforts has the staff been able to keep pace with the
additional workload. As additional personnel are recruited, the need for
overtime efforts will be eliminated. Revised rules, which are being processed
in accordance with the Board's Charter, should help ease the administrative
burdens associated with the appeals.

Of importance is the fact that the average number of days on the docket
for disposed cases has decreased from the prior fiscal year. It is the goal
of the Board to improve this mark during the new fiscal year. The addition
of new members and staff should help in reaching this goal. Of concern is
the fact that the resources requested in the 19 June 1985 "ASBCA Management
Improvement Plan" were based on projected case load increases of 8% per year
with a 627 settlement rate. In the last two fiscal years, the new appeal
increases were over 20% and the settlement rate fell below 60%. The marked
increase in the productivity of the Administrative Judges will be impacted if
the number of new appeals continues at this accelerated pace or if additional
workload (e.g. bid protests) is added to the Board's docket by either a
legislative or regulatory expansion of the Board's jurisdictionm.

N3 Mome

PAUL WILLIAMS
Chairman

Attachment





Data re Appeals Disposed of by the
Armed Services Board of Contract Appeals
During FY's 1982 - 1986

* *¥k Sk
1. Origin of Appeals: FY 1982 FY 1983 FY 1984 FY 1985 FY 1986
Air Force 188 255 234 258 507
Army 341 425 524 463 623
DLA 139 157 218 232 165
Navy 198 212 267 251 549
Other 72 82 63 61 71
2, Average amount of
Claims (where
Amount is stated):
Prime Contractor $420,115 $173,058 $241,096 $294 ,304 $194 ,401
Government $380,718 $198,629 $137,371 $803 ,406 $287,535
Sub-Contractor $271,128 $286,606 $238,968 $102,762 $602,179
3. Business Size:
Small Business
Contractor 644 781 966 994 931
Small Business
Set Aside 180 177 302 371 440
4. Real Party in
Interest
Prime Contractor 814 1,013 1,120 1,165 1,062
Sub-Contractor 103 91 110 49 55
Both 12 5 23 18 32
Other 9 22 53 33 1

* 29 cases were cancelled as docketed in error or duplicates.
*% 28 cases were cancelled as docketed in error or duplicates.
*%% 23 cases were cancelled as docketed in error or duplicates.





¢

5.

6.

10.

FY 1982

Heafings and Days

of Hearing:*
Hearings:
In Washington, D.C 36
Outside Washington,

D.C., 136
Percentage outside

Washington, D.C, 79%
Days of Hearing:
In Washington, D.C. 94
Outside Washington

D.C. 286
Percentage outside

Washington, D.C. 75%
Pre-Hearing Discovery

(cases in which

ruling sought): 77
Pre-Hearing

Conferences: 56

Rule 12 Proceedings:
Number of Proceedings 187

Record only

Dispositions: 79
Disposition:
Settled 459
Dismissed (no reason

given) 14
Dism/Rule 30 78
Dism/Rule 31 88
Lack of Jurisdiction 4
Dism/Withdrawn

Req. CO/Decision -

FY 1983 FY 1984 FY 1985 FY 1986
56 46 58 74
151 169 181 239
732 79% 76% 762
142 100 175 206
278 349 393 687

662 78% 69% 77%
148 137 300 418
49 114 228 298
205 229 262 354
73 75 168 296
489 522 506 817
23 28 15 67
123 124 118 224
107 184 41 58
35 31 45 58
121 113
— 56 47 60

* Relates to hearings in appeals disposed of during a particular FY.





FY 1982 FY 1983 FY 1984 FY 1985 FY 1986
Denied 168 192 205 226 286
Sustained 127 162 158 146 232
(Remand) 81 116 99 87 152
(Amount
Determined)* 42 46 59 59 78
11. Time on Docket (days
from date of docketing
to date of decision):
All cases:
Average 438 422 450 484 440
Median 278 263 297 299 273
Rule 12 cases:
Average 173 156 151 149 142
Median 148 137 149 130 134
12. Time from date appeal
ready for decision to
date decision filed
(days):
All cases:
Average 34 49 50 72 49
Median 1 1 4 7 7
Cases in which formal
opinion filed:
Average 78 114 105 193 148
Median 27 29 19 53 51
All Rule 12 appeals:
Average 17 14 16 13 18
Median 7 3 8 7 10
* Total dollars determined during FY 82 was $35,142,367.
* Total dollars determined during FY 83 was $ 6,258,134,
* Total dollars determined during FY 84 was $19,104,775.
* Total dollars determined during FY 85 was $ 1,952,442,
* Total dollars determined during FY 86 was $10,266,791.
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MEMORANDUM FOR: THE SECRETARY OF DEFERSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1987

This report is furnished pursuant to paragraph 9 of the Charter for the
Armed Services Board of Contract Appeals, 1 July 1979. The statistics
hereinafter set forth reflect the hearing, consideration, and determination
of appeals originating in the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other Defense agencies. Also included are appeals of
various executive agencies.

The following statistics cover activities of the Board during the report
period and the current reserve of pending matters:

A. Appeals docketed during FY 1987

(Including 139 reinstatements) 2208
B. Appeals disposed of during FY 1987 1801
C. RNumber of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Rumber of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503

Net Increase in Docket, FY 1987 407





D.

F.

Source of Appeals Docketed During FY 1987:

Army

Ravy

Alr Force

DLA

Other

Reinstated
TOTAL

Status of Appeals Pending End of FY 1987:

Complaint Due 445
Answer Due 315
Discovery 866
To Be Set 163
Bearing Set 223
Transcript & Briefs Due 165
Suspense 133
Ready to Write _193

TOTAL 2503
Rule 12 143

Summary since 1 May 1949 (date of creation of
ASBCA from predecessor boards):

Docketed
Reinstated

Disposed of
TOTAL

786
627
462
144

50

2208

35,736
36,610

2,503





Fiscal Year 1987 (FY'E7) represented a year of significant transition for
the Armed Services Board of Contract Appeals (ASBCA).

First, FY 87 witnessed significant changes in the Board‘'s facilities. The
most obvious improvement stems from the Board's relocation from its long-time
home at the Hoffman Building in Alexandria to new offices at Skyline Six in
Falls Church, Virginia. Wwhile this move caused significant disruption in the
last month of the fiscal year due to packing, unpacking, reorganization, and
the 1like, the Board expects the move to pay substantial dividends in the
future. Of particular interest to the litigants was the addition of
conference rooms adjoining the hearing rooms. Other positive points which
should enhance Board productivity include an upgraded telephone system which
should aid the parties in contacting board members and staff attorneys in
addition to minimizing confusion stemming from conference calling, an expanded
Recorder's office and mail room, and additional work surfaces for
administrative judges and staff attorneys. Finally, the positive effects
the new facilities should have on esprit de corps cannot be overemphasized.

Entering FY 88, the Board's personnel strength is at an all-time high.
In FY 88, the Board will enjoy a cadre of thirty-seven administrative judges.
The last three months of FY 87 witnessed the Board's hiring of nine
administrative judges with excellent prior experience. The end of FY 87 also
witnessed the implementation of the Board's law clerk honors program which
increased the Board's corps of staff attorneys by including four recent law
school graduates hired for one- and two-year terms,

During most of FY 87, however, the Board confronted near crisis personnel
levels. As the result of a death, illnesses, and retirements, the Board's
Judge's ranks dropped to twenty-eight, with one judge serving as the Acting
Recorder. Additional vacancies included the Board's Recorder, Chief Counsel,
and both clerical and support staff positions.

The transition occurred just in time. During FY 87, the number of appeals
docketed by the Board continued to increase at a startling rate which
eventually resulted in a record average of 185 new appeals per month. 1In
spite of a sustained effort by a lean Board in FY 87, this deluge of new
appeals resulted in the Board's active docket climbing to 2,503, an imposing
figure. Although this net increase (407 appeals, or 19.4 percent increase
over the previous year) establishes a disheartening record, it is not without
precedent—the Board suffered significant setbacks in FY 82 (293 appeals, or
22.5 percent) and FY 85 (345 appeals, or 19.9 percent). Further, these
statistics fail to account for the additional burden imposed during FY 86 with
the expansion of the boards' jurisdiction to award attorney's fees pursuant to
the amendments to the Equal Access to Justice Act.





Returning to a positive note, aggressive docket management during the last
three years has resulted in a record number of hearings being held at the
Board's offices, across the country, and around the world. At the end of FY
87, only 163 appeals remained ready to be set for hearing. By way of
comparison, 441 hearings were ready to be set at the close of FY 85.

Barring a substantial growth in the average number of new appeals, the
Board expects positive results in FY 88. The Board's plans include continued
aggressive docket management with a focus on judge productivity.

o M

PAUL WILLIAMS
Chairman





Disposition:

Settled

Dismissed (no reason
given)

Dism/Rule 30

Dism/Rule 31

Lack of Jurisdiction

Dism/Withdrawn

Req. CO/Decision

Denied

Sustained

489

23
123
107

35

192
162

Days from date of docketing

to date of decision:
All appeals:

Average
Median

Rule 12 appeals:

Average
Median

Days from date appeal
ready for decision to
date decided:
All appeals:

Average
Median

Appeals in which formal
opinion filed:

Average
Median

All Rule 12 appeals:

Average
Median

422
263

156
137

114
29

FY 1984

522

28
124
184

31

56
205
158

450

297

151
149

105
19

FY 1985  FY 1986  FY 1987

506

15
118
41
45
121
47
226
146

484

299

149
130

193
53

817

67
224
58
58
113
60
286
232

440

273

142
134

148
51

18
10

806

43
63
52
58
176
83
242
230

348

196

144
133

113
38





2,

Origin of Appeals:

Alr Force

Army

DLA

Navy

Other Agencies
Admin. Disposals

Hearings and Days
of Hearing:

Hearings:

In Washington, D.C.

Outside Washington,
DCCO

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(appeals in which
ruling sought)

Pre-Hearing
Conferences

Rule 12 Proceedings

Record only
Dispositions

56
151

73%

142

278

66%

148

49

205

73

46

169

79%

100

349

78%

137

114

229

75

58
181

76%

175

393

69%

300

228

262

168

74

239

76%

206

687

77%

418

298

354

296

52

190

79%

137

470

17%

812

231

396

322
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MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1988

This report is furnished pursuant to paragraph 9 of the Charter for the
Armed Services Board of Contract Appeals, 1 July 1979. The statistics
hereinafter set forth reflect the hearing, consideration, and determination
of appeals originating in the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other Defense agencies. Also included are appeals of
various executive agencies.

The following statistics cover activities of the Board during the report
period and the current reserve of pending matters:

A. Appeals docketed during FY 1988

(Including 87 reinstatements) 2021
B. Appeals disposed of during FY 1988 2169
C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Rumber of Appeals Pending 1 October 1988 2355

Net Decrease in Docket, FY 1988 148





Source of Appeals Docketed

Army

Ravy

Alr Force

DLA

Other

Reinstated
TOTAL

During FY 1988:

707
630
397
153

47

2021

Status of Appeals Pending End of FY 1988:

Complaint Due
Answer Due
Discovery
To Be Set
Hearing Set
Transcript & Briefs Due
Suspense
Ready to Write
TOTAL

Rule 12

310
263
860
114
350
158

81

2355

167

Summary since 1 May 1949 (date of creation of
ASBCA from predecessor boards):

Docketed
Reinstated

Disposed of
TOTAL

37,670
— 961
38,631

36,276
2,355





During Fiscal Year 88 (FY 88) the Armed Services Board of Contract Appeals
(ASBCA) reduced the size of its pending docket for the first time since the
passage of the Contract Disputes Act of 1978, At the end of FY 88, the number
of pending appeals, 2,355, represented a significant decrease from 2,503, the
record number of pending appeals at the close of FY 87. FY 88 also marked the
first year the Board both docketed and disposed of over 2,000 appeals. In FY
88, the Board docketed 2,021 new appeals, a 224 percent increase over new
appeals docketed in FY 78, and disposed of 2,169 pending appeals, a 248
percent increase over the number of appeals disposed of in FY 78.

As litigation proliferates, a month which brought less than 100 new
appeals would constitute an anomaly. As late as FY 83, the average number
of new appeals was only 105 appeals a month. In FY 88, the average of 168
new appeals per month, although a welcome, yet unusual, decline in the number
of new appeals from the prior fiscal year, still strains the resources of the
Board. Hopefully, FY 87 proved to be the peak of the tidal wave with an
average of 184 new appeals docketed each month.

Aggressive docket management and increased judge productivity were the
Board's focus during the last four years. Additional personnel ranging from
administrative judges to secretaries, office automation, superior office
facilities, and internal reorganization all played a role in the ASBCA's more
efficlent and productive work environment. The Board's ability to reduce the
size of the docket proves particularly satisfying in light of the Board's
broadened jurisdiction during this same four-year period--our statistics do
not account for decisions rendered under the Equal Access to Justice Act
(EAJA), which took effect during FY 86.

For example, aggressive management resulted in the number of appeals ready
to be set for hearing dropping from 441 in FY 85 to 114 in FY 88. This effort
entailed setting firm schedules and holding a record number of hearings both
at the Board's offices and at locations across the country and around the
world. However, these efforts taxed the Board's resources and stretched the
heavily burdened resources of the offices of the various Government trial
attorneys.

Meanwhile, the number of appeals in ready-to-write status stabilized at
approximately eleven percent of the Board's docket, Moreover, FY 88 witnessed
the disposal of many old ready-to-writes which appeared problematic during FY
87 (when the Board experienced an unusually severe number of vacancies due to
retirement, death, and illness),.

The Board continues to work closely with the Administrative Conference
of the United States (ACUS) in making Alternate Dispute Resolution (ADR)
proceedings available to the parties. During FY 88, the Board participated
in various training sessions held at the Board by ACUS. The ASBCA strongly
encourages attempts by the parties, through ADR or conventional negotiation,
to voluntarily resolve their disputes.





The Board acknowledges, however, that ADR alone cannot cause significant
reductions in the size of the Board's docket. The Board believes that the
greatest benefit derived from ADR may result from the parties' ability to
resolve disputes prior to the issuance of contracting officer's decisions.
Until the parties to government contracts forsake litigation and work on
"getting to yes," the Board plans to expedite its decision making process
by working with the parties to gain agreement to submit appeals for bench
decisions or summary written decisions which lack precedential value and
opportunities for appeal.

Another positive note derives from the efforts of the Government and the
private bar to offer a new avenue for communication between litigants and the
board through the creation of a Board of Contract Appeals Bar Association.
Details regarding the association and membership information will be published
in various contract law publications during FY 89.

Finally, as a precautionary note to the FY 88 statistics, a significant
caveat applies. As a tool in developing statistical data relating to appeals
docketed at the ASBCA, the Board requires contracting officers to submit
Appeal Data Reports. The Board intends the report to help identify the
parties, the nature of the issues, and the amounts in dispute. While these
reports prove helpful, more often than not, contracting officers fail to make
the requisite filing. Although failure to comply is of no consequence to the
processing of appeals, this lack of information severely limits the accuracy
or in-depth statistical analysis of the Board's docket. While the Board's
statistics regarding numbers of pending appeals, days on the docket, status
of appeals, and dispositions exist independently of appeal data report
information, more specific statistics including type of claim, amount in
dispute, dollar value of dispositions, etc., lose credibility. As a result,
the Board plans to solicit suggestions for improving the forms and their
preparation. Hopefully, the Appeal Data Reports will assist the Board and
others in the disputes chain in understanding the nature of the disputes on
the Board's docket and provide a valuable management tool in the Board's
efforts to efficiently apply its resources.

PAUL WILLIAMS
Chairman





3.

Origin of Appeals:

Alr Force

Army

DLA

Navy

Other Agencies
Admin. Disposals

Hearings and Days
of Hearing:

Hearings:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
{(appeals in which
ruling sought)

Pre-Hearing
Conferences

Rule 12 Proceedings

Record only
Dispositions

234
524
218
267
63
29

46
169

79%

100

349

78%

137

114

229

75

258
463
232
251
61
28

58
181

76%

175

393

69%

300

228

262

168

4~

507
623
165
549
71
23

74

239

76%

206

687

1%

418

298

354

296

FY 1987
376
719
134
481

59
32

52
190

79%

137

470

77%

812

231

396

322

FY 1988

436
811
210
628
48
36

91
200

69%

297

458

61%

1139

329

318

340





Disposition:

Settled

Dismissed (no reason
given)

Dism/Rule 30

Dism/Rule 31

Lack of Jurisdiction

Dism/Withdrawn

Req. CO/Decision

Denied

Sustained

522

28
124
184

31

56
205
158

Days from date of docketing

to date of decision:
All appeals:

Average
Median

Rule 12 appeals:

Average
Median

Days from date appeal
ready for decision to
date decided:
All appeals:

Average
Median

Appeals in which formal

opinion filed:

Average
Median

All Rule 12 appeals:

Average
Median

450
297

151
149

105
19

FY 1985  FY 1986  FY 1987 = [FY 1988

506

15
118
41
45
121
47
226
146

484

299

149
130

193
53

817

67
224
58
58
113
60
286
232

440

273

142
134

148
51

18
10

806

43
63
52
58
176
83
242
230

348

196

144
133

113
38

910

42
260
57
76
185
62
280
261

439

261

156
141

138
56

21
10
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31 October 1989

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1989

This report is furnished pursuant to paragraph 9 of the Charter of
the Armed Services Board of Contract Appeals, 1 July 1979. The statistics
hereinafter set forth reflect the hearing, consideration, and determination
of appeals originating in the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other defense agencies. Also included are appeals of
various executive agencies.

The following statistics cover activities of the Board during the
report period and the current reserve of pending matters:

A. Appeals docketed during FY 1989

(Including 158 reinstatements) 2118
B. Appeals disposed of during FY 1989 2152
C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321

Net Decrease in Docket, FY 1989 34





D. Source of Appeals Docketed During FY 1989

Army 761
Ravy 568
Alr Force 424
DLA 142
Other 65
Reinstated 158

TOTAL 2118

E. Status of Appeals Pending End of FY 1989:

Complaint Due 420
Answer Due 218
Discovery 880
To Be Set 78
Hearing Set 251
Transcript & Briefs Due 142
Suspense 94
Ready to Write 238

TOTAL 2321
Rule 12 116

F. Summary since 1 May 1949 (date of creation of
ASBCA from predecessor boards):

Docketed 39,630
Reinstated 1319
40,749

Disposed of 38,428
TOTAL 2,321

During FY 89 the Armed Services Board of Contract Appeals reduced the
size of its pending docket for the second consecutive year. Since the close
of FY 87 the Board has reduced the number of pending appeals on the Board's
docket by 182. If the size of the reduction appears insignificant, recall
that FY 88 was the first year since the passage of the Contract Disputes Act
of 1978 that the Board had reduced its pending docket.

The trend of increased Board productivity continued in FY 89. For
the second fiscal year in a row, the Board disposed of over 2,100 appeals.
Of particular note was the rendering of 600 substantive dispositive written
decisions, which exclude jurisdictional rulings, interlocutory rulings,
dismissals, withdrawals, and decisions on motions for reconsideration.
The Board also continued to make inroads with regard to reducing the
number of appeals in the ready-to-write status. Ready-to-writes numbered
approximately 10 percent of the Board's docket, compared to 11 percent
in FY 88. Moreover, the number of appeals which have been on the Board's
docket for three years or more decreased from 10% in FY 88 to 8% in FY 89.





On a less positive note, FY 88's welcome decline in the number of new
appeals proved an anomaly. During FY 89, the Board both docketed more new
appeals and reinstated more appeals than during FY 88 when it docketed an
average of 168 appeals per month. Fortunately, while averaging 177 new
docketings a month in FY 89, the pace of new docketings remained below
the dramatic 184 new-appeals-per-month pace of FY 87.

Further, during FY 89, the Board bid fond farewell to three
administrative judges who cumulatively shared over 69 years of service
on the Board's bench. The contributions of Harris J. Andrews, whose
27 years of Board work included fifteen years as Board chairman and vice
chairman, Basil S. Norris, who bore an inordinate share of the Board's
processing of foreign appeals during his 18 years on the Board, and Robert
J. Rowe, who served on the Board for 24 years, will be sorely missed.

As indicated in the Board's FY 88 report, the ASBCA remains committed
to supporting efforts by the Administrative Conference of the United States,
the bar, Government agencies, and the contracting community to develop
gystems to resolve disputes through means other than litigation. The
Board recently began distributing a "Notice Regarding Alternative Methods
of Dispute Resolution" to its litigants, explaining various litigation
alternatives. Although the ASBCA usually accommodates the parties when
both seek an abbreviated adjudication or an alternative dispute resolution
(ADR), few requests for such procedures have materialized. On a number
of occasions, the Board has successfully conducted abbreviated proceedings
over the telephone, saving all parties considerable time and expense.

The parties should consider using ADR options more frequently.
Too often, parties litigate because of habit. While there are many
disputes for which litigation is the only means of reaching a resolution,
more appeals should be resolved by responsible management decision makers.
Litigation is a last resort, not a negotiating position. We need ADR in
government contracting because there is too much litigation. ADR serves
its purposes best in reminding the contracting parties that the negotiating
table, not the courtroom, is the forum of choice in a healthy and productive

business relationship.
Q/:/Za;w

PAUL WILLIAMS
Chairman





Origin of Appeals:

Alir Force

Army

DLA

Navy

Other Agencies
Admin. Disposals

Hearings and Days
of Hearing:

Hearings:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Days of Hearing:

In Washington, D.C.

Outside Washington,
D.C.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(appeals in which
ruling sought)

Pre-Hearing
Conferences

Rule 12 Proceedings

FY 1985  FY 1986  FY 1987  FY 1988  FY 1989
258 507 376 436 484
463 623 719 811 749
232 165 134 210 186
251 549 481 628 645

61 71 59 48 44
28 23 32 36 44
58 74 52 91 74
181 239 190 200 250
76% 76% 79% 69% 77%
175 206 137 297 233
393 687 470 458 564
69% 77% 77% 61% 71%
300 418 812 1139 1246
228 298 231 329 391
262 354 396 318 396





Record only
Dispositions

Disposition:

Dismissed

Denied
Sustained

Days from date of
docketing to date of
decision:

All appeals:

Average
Median

Rule 12 appeals:
Average

Median

Days from date appeal
ready for decision to
date decided:

All appeals:

Average
Median

168

921
226
146

484
299

149
130

FY 1986  FY 1987 FY 1988

296

1420
286
232

440
273

142
134

322

1329
242
230

348
196

144
133

340

1628
280
261

439
261

156
141

337

1552
331
269

442
260

140
126
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MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE RAVY .
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending
30 September 1990

This report is furnished pursuant to paragraph 9 of the Charter of
the Armed Services Board of Contract Appeals, 1 July 1979. The statistics
hereinafter set forth reflect the hearing, consideration, and determination
of appeals originating in the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other defense agencies. Also included are appeals of
various executive agencies.

The following statistics cover activities of the Board during the
report period and the current reserve of pending matters:

L- A. Appeals docketed during FY 1990
(Including 140 reinstatements) 2218
B. Appeals disposed of during FY 1990 2077
C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Rumber of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Rumber of Appeals Pending 1 October 1988 2355
Kumber of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Net Increase in Docket, FY 1990 141

31 October 1990 s“hmaﬁﬂ’





D. Source of Appeals Docketed During FY 1990

Army 671
Ravy 591
Air Force 540
DLA 153
Other 123
Reinstated 140

TOTAL 2218

E. Status of Appeals Pending End of FY 1990:

Complaint Due 321
Answer Due 379
Discovery 1003
To Be Set 48
Hearing Set 215
Transcript & Briefs Due 125
Suspense 78
Ready to Write 293

TOTAL 2462
Rule 12 197

F. Summary since 1 May 1949 (date of creation of
ASBCA from predecessor boards):

Docketed 41,708
Reinstated 1,259
42,967

Disposed of 40,505
TOTAL ) 2,462

Despite a record number of new appeals which at times pushed the number
of pending appeals on the docket to over 2,660, relatively speaking, the
Board's docket is in good shape.

At the end of the fiscal year, more than 40 percent of the appeals on
the Board's docket were less than 1 year old. Again, less than 10 percent
of the appeals were over 3 years old and less than 3 percent of the appeals
have been on the docket continuously for over 3 years. Most of these latter
appeals have been delayed in processing because they originated in or were
related to matters before other fora. Of the 2,462 appeals on the docket
at the conclusion of FY90, 6 were court remands and 28 were reinstated under
the Equal Access to Justice Act.





On the personnel side, the Board is concerned regarding the possibility
of cutbacks due to budgetary Testraints. In a report on this subject,
the ASBCA created a historical workload chart and compared it to a graph
reflecting procurement spending. From this information, one can quickly
deduce the existence of an inverse ratio. As the procurement spending
decreased between FY84 and FY90, the number of appeals for each year,

almost on a straight line, has increased dramatically. The Board
concluded its report stating in part:

While the Board recognizes the general need to reduce

the force structure during periods of austerity in the
Defense procurement budget, our appeal workload depends
on events entirely out of our control and is not related
to the actual levels of spending. The historical track
record demonstrates that a decreasing Defense budget does
not decrease the Board's workload. To the contrary, the
Board is tightening its belt in an attempt to handle its
seemingly ever increasing workload without the need to
request add1t10na1 manpower.

On 1 May 1990, the ASBCA celebrated its 41lst birthday. Who in 1949
would have thought that the Board would be faced with an explosion of
contracting officer's decisions and deciding appeals involving hundreds
of millions of dollars or holding hearings lasting months? As we move
forward in the 1990's, it is the ASBCA's goal to continue its fine
tradition of rendering fair and impartial decisions. The process can
always be improved, and we believe, hopefully, with the cooperation of
both parties, -and a more active role of the judges, the average pace of
the proceedings will continue to accelerate.

PAUL WILLIAMS
Chaigpan





3.

Appeals Disposed of During FY's 1985-89

Origin of Appeals:

Alr Force

Army

DLA

Navy

Other Agencies
Admin. Disposals

Hearings and Days
of Hearing:

Hearings:

In Washington, D.C.
Outside Washington,
D.C. :
Percentage outsid

Washington, D.C.

Days of Hearing:

In Washington, D.C.

OQutside Washington,
D.c.

Percentage outside
Washington, D.C.

Pre-Hearing Discovery
(appeals in which
ruling sought)

Pre-Hearing
Conferences

Rule 12 Proceedings

FY 1986  FY 1987 FY 1988  EY 1989
507 376 436 484
623 719 811 749
165 134 210 186
549 481 628 645

71 59 48 44

23 32 36 44

74 52 91 74

239 190 200 250

76% 79% 69% 17%
206 137 297 233

687 470 458 564

77% 77% 61% 71%

418
298

354

812

231

396

1139

329

318

1246

391

396

494
714
141
580
1lo0

38

109
234

68%

389
712

65%

1214

365

315





i

6.

7.

Record only
Dispositions

Disposition:

Dismissed

. Denied

Sustained

Days from date of
docketing to date of
decision:

All appeals:

Average
Median

Rule 12 appeals:
Average

Median

Days from date appeal
ready for decision to
date decided:

All appeals:

Average
Median

296

1420
286
232

440
273

142
134

FY 1987

322

1329
242
230

348
196

144
133

FY 1988

340

1628
280
261

439
261

156
141

337

1552
331
269

442
260

140
126

297

1532
254
291

459
258

149
147
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MEMORANDUM FOR:

SUBJECT:

ARMED SERVICES BOARD OF CONTRACT APPEALS

SKYLINE SIX

5109 LEESBURG PIKE
FALLS CHURCH. VIRGINIA 22041-3208

31 October 1991

THE SECRETARY OF DEFENSE

THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

o s,
! 3
3 4
3 i

%‘.«a ”‘#

Report of Transactions and Proceedings of the Armed
Services Board of Contract Appeals for the Fiscal Year
Ending 31 September 1991

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, 1 July 1979.
the adjudication of appeals of the Army, Navy, Air Force, Defense Logistics

Agency (DLA), and other defense agencies.

The statistics reflect

Also included are appeals of

various executive agencies which have been adjudicated under inter-agency
arrangements as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the
report period and the current reserve of pending matters:

©

Appeals docketed during FY 1991
(Includes 139 reinstatements)

Appeals disposed of during FY 1991

Number
Number
Number
Number
Number
Number
Number
Number
Number
Number
Number
Number
Number
Number

of
of
of
of
of
of
of
of
of
of
of
of
of
of

Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals
Appeals

Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

L N S Y

October
October
October
October
October
October
October
October
October
October
October
October
October
October

Net Decrease in Docket, FY 1991

1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991

2021

2116

1163
1221
1259
1301
1594
1695
1729
2074
2096
2503
2355
2321
2462
2367

95





C

D.

E.

Source of Appeals

Air Force

Army

Navy

DLA

Other

Reinstated
TOTAL

FY 87

462
786
627
144
50
139
2208

Docketed FY's 1987-91

FY 88

397
707
630
153
47
87
2021

Status of Appeals Pending End of FY 1991:

Complaint Due
Answer Due
Discovery

To Be Set
Hearing Set

Transcript & Briefs Due

Suspense
Ready to Write
TOTAL

Rule 12

348
270
995

53
202
155

31,

313

Appeals Disposed of During FY's 1987-91

1.

Origin of Appeals:

Air Force
Army
DLA

Navy
Other Agencies
Admin. Disposals

Rule 12 Proceedings

Record only
Dispositions

Disposition:
Dismissed

Denied
Sustained

FY 87

376
719
134
481
59
32

396

322

1329

242

230

FY 88

436
811
210
628
48
36

318

340

1628
280
261

2367

137

FY 89  FY 90
424 540
761 671
568 591
142 153

65 123
158 140

2118 2218

FY 89 FY 90
484 494
749 714
186 141
645 580

44 110
44 38
396 315
337 297

1552 1532
331 254
269 291

FY 91

508
579
476
197
122
139
2021

565
662
149
603
87
50

341

364

1537
279
300





FY 87 FY 88 FY 89 FY 90 FY 91

5. Days from date of
docketing to date
of decision:

All appeals:

Average 348 439 442 459 455
Median 196 261 260 258 262

Rule 12 appeals:

Average 144 156 140 149 160
Median 133 141 126 147 161

In FY 91, for only the second time since FY 83, the number of appeals
decreased from the prior year. While the 2021 appeals docketed in FY 91 is
approximately 9 percent fewer than docketed in FY 90, it is still the third
highest number of appeals ever docketed at the ASBCA.

The 2116 appeals disposed of during FY 91 reflects a 2 percent increase
over the number of appeals disposed of during FY 90. The number of disposed
appeals does not include the tremendous number of orders and non-dispositive
decisions issued regarding certification issues. It has been informally
estimated that one out of every three appeals involving contractor claims
in excess of $50,000 required active Board participation on certification
issues. With the arrival of the last quarter of the fiscal year, it appears
that the certification frenzy may have peaked, since there was a noticeable
reduction in the number of government motions to dismiss based on inadegquate
certification.

More than half of the appeals pending at the end of FY 91 have been on
the Board's docket for less than one year. Approximately 10 percent of the
pending appeals were originally docketed at the Board more than 3 years
prior to the close of FY 91, A significant number of these older appeals
are reinstatements (motions for reconsideration, redocketings subsequent to
the parties' failure to negotiate a settlement, and applications under the
Equal Access to Justice Act) or appeals in which the parties have mutually
engaged in lengthy discovery practice.

As other fora have discovered, the most effective tool in processing
cases expeditiously is the early setting of firm dates for hearings or for
closing the record. The Board intends to increase its focus on setting
early, firm dates. While the Board will continue to seek the cooperation
of the parties in establishing reasonable schedules, the Board also intends
to unilaterally establish schedules where the parties fail to respond to
requests for proposed schedule dates. Unlike wine, appeals do not get
better with age.





34

Of the 2367 active appeals, the Department of the Army has 772 (32.6%),
the Department of the Navy has 647 (27.3%), the Department of the Air Force
has 583 (24.6%), the Defense Logistics Agency has 247 (10.5%), and 118 (5%)
are from miscellaneous sources. At the conclusion of FY 91, 3 of the
pending appeals were court remands, 27 were applications under the Equal
Access to Justice Act, 13 were motions for reconsideration, and 137 were
being processed under Rule 12, as expedited or accelerated appeals.

At the close of FY 91, approximately two dozen appeals were under review
by an appellate court. Two of these appeals involve maritime contracts and
are on a U.S. District Court docket. One appeal, a non-Contract Disputes
Act case, is pending before the Claims Court. The remainder are at the
Court of Appeals for the Federal Circuit. As of 1 October 1991, the
contractor was the moving party in all appeals from Board decisions.

PAUL WILLIAMS

Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

31 October 1992

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 1992

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics reflect
the adjudication of appeals of the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other defense agencies. Also included are appeals of
various executive agencies which have been adjudicated under inter-agency
arrangements as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the
report period and the current reserve of pending matters:

A. Appeals docketed during FY 1992

(Includes 161 reinstatements) 1712
\' B. Appeals disposed of during FY 1992 1881
C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Net Decrease in Docket, FY 1992 169





E.

Source of Appeals Docketed FY's 1988-92

Air Force 397 424 540
Army 707 761 671
Navy 630 568 591
DLA 153 142 153
Other 47 65 123
Reinstated 87 158 140
TOTAL 2021 2118 2218
Status of Appeals Pending End of FY 1992:
Complaint Due 352
Answer Due 300
Discovery 927
To Be Set 57
Hearing Set 176
Transcript & Briefs Due 106
Suspense 20
Ready to Write 260
TOTAL 2198
Rule 12 108

FY 88 FY 89 FY 90

Appeals Disposed of During FY's 1988-92

1.

Origin of Appeals:

Air Force

Army

Navy

DLA

Other Agencies
Admin. Disposals

Rule 12 Proceedings

Record only
Dispositions

Disposition:

Dismissed

Denied

Sustained
TOTAL

FY 88 FY 89 FY 90

436 484
811 749
628 645
210 186

48 44

36 44
318 396
340 337
1628 1552
280 331

494
714
580
141
110

38

315

297

1532
254

261 269 291
2169 2152 2077

FY 91 FY 92
508 355
579 599
476 414
197 116
122 67

139  _161

2021 1712

FY 91 FY 92
565 477
662 636
603 472
149 170

87 97
50 29
341 276
364 350

1537 1257
279 283
300 341

2116 1881





FY 88 FY 89 FY 90 FY 91 FY 92

5. Days from date of
docketing to date
of decision:

All appeals:

Average 439 442 459 455 510
Median 261 260 258 262 346

Rule 12 appeals:

Average 156 140 149 160 165
Median 141 126 147 161 152

In FY 92, the number of appeals docketed declined for the second
consecutive year. The number of Rule 12 elections for FY 92 also declined
slightly. This may reflect the lack of change in the dollar thresholds for
electing accelerated or expedited proceedings since passage of the Contract
Disputes Act in 1978.

The Board, in FY 92, continued to expend a significant amount of its
resources on questions relating to who is a proper party to sign the
Contract Disputes Act certification for claims in excess of $50,000.
Fortunately, the number of motions to dismiss based on who signed the
certification continued to decline, particularly in the latter half of
the fiscal year.

Of the Board's 2198 active appeals, the Department of the Army has 768
(34.9%), the Department of the Navy has 606 (27.6%), the Department of the
Air Force has 535 (24.3%), the Defense Logistics Agency has 200 (9.1%), and
89 appeals (4.1%) are from other miscellaneous sources. At the conclusion
of FY 92, 3 of the pending appeals were court remands, 11 were applications
under the Equal Access to Justice Act, 69 were motions for reconsideration,
and 108 were being processed under Rule 12, as expedited or accelerated
appeals.

At the close of FY 92, 36 ASBCA decisions were under review by the U.S.
Court of Appeals for the Federal Circuit. The number of ASBCA decisions
under review is abnormally high because of the number of appeals involving
certification issues, which have not been processed as expeditiously as is
the norm by the U.S. Court of Appeals for the Federal Circuit. Of the 36
appeals, only 2 were filed by the United States.





During FY 92, Judge Karl Vasiloff and Judge Robert Gomez retired
from the Board. Their services will be missed and their distinguished
contributions to the Board will be remembered. FY 92 may also reflect
a transition year for the Board. Historically, the only legal staff at
the Board, other than the Chief Counsel, Recorder, and, since FY 88,
four law clerks, has been four military officers titled Commissioners.
Not only have our limited non-legal civilian staff positions been reduced,
but because of the shrinking size of the Army JAG Corps, the Commissioners'
program may be in the process of being phased out of existence. The Board's
limited staff resources and the length of time consumed in filling vacant
Judge positions have adversely impacted productivity of the Board.

TN Vil

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

31 October 1993

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE RAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 1993

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics reflect
the adjudication of appeals of the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other defense agencies. Also included are appeals of
various executive agencies which have been adjudicated under inter-agency
arrangements as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the

f' report period and the current reserve of pending matters:

A. Appeals docketed during FY 1993
(Includes 107 reinstatements) 1551

B. Appeals disposed of during FY 1993 1722

C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Rumber of Appeals Pending 1 October 1980 1259
Rumber of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Rumber of Appeals Pending 1 October 1983 1695
RNumber of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Net Decrease in Docket, FY 1993 171





e

D.

E.

F'

Source of Appeals Docketed FY's 1989-93

Air Force

Army

Navy

DLA

NASA

Other

Reinstated
TOTAL

FY 89 FY 90 FY 9l

424
761
568
142

65

138
2118

540
671
591
153

123
140
2218

139

Status of Appeals Pending End of FY 1993:

Appeals Disposed of During FY's 1989-93

1.

Complaint Due
Ansver Due
Discovery

To Be Set
Hearing Set

Transcript & Briefs Due

Suspense
Ready to Write
TOTAL

Rule 12

Origin of Appeals:

Air Force

Army

Ravy

DLA

NASA

Other Agencies
Admin. Disposals

Rule 12 Proceedings

Record only
Dispositions

Disposition:

Dismissed

Denied

Sustained
TOTAL

FY 89 FY 90 FY 91

484
749
645
186

44
44

396

337

1552
331

2152

494
714
580
141

110
38

315

297

1532
254

2077

261
256
809
39
255
97
17

93

—300

508
579
476
197

122

2021

293
2027

565
662
603
149

87
50

341

364

1537
279

2116

FY 92

355
599
414
116

67

1712

477
636
472
170

97
29

276

350

1257
283

1881

FY 93

266
465
481
150
14
68

1551

374
689
393
258

60
46

261

253

1251
262

1722





FY 89 FY 9 FY 9] EY 92  FY 93
5. Days from date of
docketing to date
of decision:
All appeals:
Average 442 459 455 510 512
Median 260 258 262 346 341
Rule 12 appeals:
Average 140 149 160 165 145
Median 126 147 161 152 135

While the number of appeals docketed in FY 93 is 9% less than that
docketed in FY 92, the number of pending appeals remains over 2,000 for the
ninth consecutive year. The average complexity of the appeals is increasing
and many recently filed appeals involve dollar thresholds seldom seen in
prior years.

Of the Board's 2027 active appeals, the Army has 565 (28.2%), the Navy
has 709 (35.2X), the Air Force has 449 (22.2X%), DLA has 196 (10.2%X), and 108
appeals (5.2%) are from other miscellaneous sources. At the conclusion of
FY 93, 8 of the pending appeals were court remands, 23 were applications
under the Equal Access to Justice Act, 28 were motions for reconsidertion,
and 93 were being processed under Rule 12, as expedited or accelerated
appeals. At the close of FY 93, 50 ASBCA decisions were under review by the
U.S. Court of Appeals for the Federal Circuit.

In FY 93, NASA transferred its Board's non-CDA activities to other
employees and entered into an agreement with DoD to merge the NASA BCA with
the ASBCA. Also, in FY 93, the ASBCA welcomed Judges Dicus, Hartman and
Todd as new members. On a sad note, the passing of Judge Giertz in
September 1993 leaves a large hole in the fabric of the Board. Judge
Gilertz, who gallantly fought a long-time illness, was widely admired for his
legal skills and judicial temperament. He was everyone's friend., He will
be remembered and missed.

The Board held its first formally designated ADR proceeding in March of
1987. Since that time ADR has been a tool available to the parties at the
Board to resolve disputes. In April of 1989, the Board adopted its Notice
Regarding Alternative Methods of Dispute Resolution (attached). The notice
is provided to both parties with every docketing notice. It outlines three
possible ADR approaches: Settlement Judge; Minitrial; and Summary Trial
with Binding Decision. The notice, however, leaves open the possibility
of agreeing on other informal methods tailored to suit the needs of a
particular appeal.





From 1987 through fiscal year 1993, the Board has received 73 requests
for ADR, covering 137 appeals. Seventy-eight of the appeals involved the
use of the summary trial with binding decision method. Fifty-three involved
the settlement judge approach, while minitrial techniques accounted for six
appeals.

Though the use of formal ADR has not been extensive, the role of
the administrative judge in assisting issue identification during the
prehearing phases of the appeal process often has the effect of the judge
serving as a settlement judge, facilitator, or mediator. Indeed, with the
assistance of the judge explaining the strengths and weaknesses of the
parties' positions, it is not uncommon for appeals to be settled during or
after a hearing.

As we approach an era where DoD personnel and resources will be
stretched to the limit, litigation parties must look to new and creative
ways to resolve their disputes. The Board is committed to helping the

parties meet the challenge.
= 2.,

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

31 October 1994

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 1994

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, 1 July 1979. The statistics reflect
the adjudication of appeals of the Army, Navy, Air Force, Defense Logistics
Agency (DLA), and other defense agencies. Also included are appeals of
various executive agencies which have been adjudicated under inter-agency
arrangements as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the
i report period and the current reserve of pending matters:

A. Appeals docketed during FY 1994

(Includes 132 reinstatements) 1533
B. Appeals disposed of during FY 1994 1583
C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Net Decrease in Docket, FY 1994 50





‘ D. Source of Appeals Docketed FY's 1990-94

FY 90 FY 91 FY 92 FY 93 FY 94

Air Force 540 508 355 266 311
Army 671 579 599 465 472
Navy 591 476 414 481 358
DLA 153 197 116 150 124
NASA 14 3
Other 123 122 67 68 133
Reinstated 140 139 161 107 _132

TOTAL 2218 2021 1712 1551 1533

E. Status of Appeals Pending End of FY 1994:

Complaint Due 179
Answer Due 215
Discovery 794
To Be Set 57
Hearing Set 283
Transcript & Briefs Due 128
Suspense 66
Ready to Write _255

TOTAL 1977

L Rule 12 75

F. Appeals Disposed of During FY's 1990-94

1. Origin of Appeals: FY 90 FY 91 FY 92 FY 93 FY 94
Air Force 494 565 477 374 359
Army 714 662 636 689 450
Navy 580 603 472 393 487
DLA 141 149 170 258 182
NASA 2 9
Other Agencies 110 87 97 60 73
Admin. Disposals 38 50 29 46 23

2. Rule 12 Proceedings 315 341 276 261 238

3. Record only

Dispositions 297 364 350 253 203

4, Disposition:

Dismissed 1532 1537 1257 1251 1150
Denied 254 279 283 262 225
Sustained 291 _300 341 209 208

TOTAL 2077 2116 1881 1722 1583





5. Days from date of
docketing to date
of decision:

All appeals:

Average 459 455 510 512 462
Median 258 262 346 341 315

Rule 12 appeals:

Average 149 160 165 145 163
Median 147 161 152 135 141

The number of appeals pending at the end of the fiscal year dropped under
2,000 for the first time in the last decade. However, an indication of the
complexity of the docket is reflected by the fact that of the pending 1,977
appeals, approximately 350 appeals involve claims exceeding $1,000,000 which
total approximately four billion dollars.

Of the Board's 1,977 active appeals, the Army has 640 (32.4%), the Navy
622 (31.5%), the Air Force has 405 (20.5%), DLA has 148 (7.5%), and 162
appeals (8.2%) are from other sources. At the conclusion of FY94, 8 of the
appeals were court remands, 38 were applications under the Equal Access to
Justice Act, 24 were motions for reconsideration, and 75 appeals were being
processed under Rule 12 as expedited (12) or accelerated (63) appeals.

At the close of FY94, 46 ASBCA decisions were under review by the U.S.
Court of Appeals for the Federal Circuit (including 7 Government appeals) and
one maritime appeal was pending before a District Court. During the fiscal
year, the parties requested the use of the Board's ADR services in 29 appeals
(does not include appeals resolved by structured settlement conferences). The
Board refused the request in two appeals (the parties failed to demonstrate
that their appeal would benefit from an ADR process or that they had a sincere
desire to cooperate in the resolution of the claims) and one request was
withdrawn. All but three of the ADR proceedings resulted in a resolution of
the appeals. .

Judges Ruberry, Riismandel, and Axelman retired after long and
distinguished careers. Together they had over 50 years of dedicated service
at the ASBCA. Their marks as to the substantive law are embodied into the
history of the Board. Their roles as guideposts and mentors cannot be

underestimated.
%

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

1 October 1995

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 1995

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, revised 1 July 1979. The statistics
reflect the adjudication of appeals of the Army, Navy, Air Force, Defense
Logistics Agency (DLA), and other defense agencies. Also included are
appeals of various executive agencies which have been adjudicated under
inter-agency arrangements as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the
ﬁ report period and the current reserve of pending matters:

A. Appeals docketed during FY 1995

(includes 110 reinstatements) 1323

B. Appeals disposed of during FY 1995 1478
C. Number of Appeals Pending 1 October 1978 1163
Number of Appeals Pending 1 October 1979 1221
Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
RNumber of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822

4 Net Decrease in Docket, FY 1995 155





Source of Appeals Docketed FYs 1991-95

FY 91 FY 92 FY 93 FY 94
Air Force 508 355 266 311
Army 579 599 465 472
Navy 476 414 481 358
DLA 197 116 150 124
NASA 14 3
Other 122 67 68 133
Reinstated 139 161 107 132
TOTAL 2021 1712 1551 1533
Status of Appeals Pending End of FY 1995:
Complaint Due 173
Answer Due 204
Discovery 842
To Be Set 62
Hearing Set 186
Transcript & Briefs Due 100
Suspense 19
Ready to Write _236
TOTAL 1822
Rule 12 59
Appeals Disposed of During FY¥s 1991-95
Origin of Appeals: FY 91 FY 92 FY 93 FY 94
Air Force 565 477 374 359
Army 662 636 689 450
Navy 603 472 393 487
DLA 149 170 258 182
NASA 2 9
Other Agencies 87 97 60 73
Admin. Disposals 50 29 46 23
Rule 12 Proceedings 341 276 261 238
Record only
Dispositions 364 350 253 203 182
Disposition:
Dismissed 1537 1257 1251 1150
Denied 279 283 262 225
Sustained 300 341 209 208
TOTAL 2116 1881 1722 1583

FY 95

251
405
292
101

15
149

110
1323

287
551
357

97

164
14

180

1083
227

1478





FY 91 FY 92 FY 93 FY 94 FY 95
5. Days from date of
docketing to date
of decision:
All appeals:
Average 455 510 512 462 528
Median 262 346 341 315 389
Rule 12 appeals:
Average 160 165 145 163 140
Median 161 152 135 141 127

Of the Board's 1,822 active appeals, the Army has 521 (29%), the Navy has
602 (33%), the Air Force has 386 (21X), the DLA has 160 (9%), and 153 appeals
(8%) are from other sources. At the conclusion of FY 95, 21 of the appeals
were court remands, 22 were applications under the Equal Access to Justice
Act, 9 were motions for reconsideration, and 59 were being processed under
Rule 12 as expedited (13) or accelerated (46).

At the close of FY 95, 22 ASBCA decisions were under review by the U.S.
Court of Appeals for the Federal Circuit (including 3 Government appeals) and
two maritime appeals were pending before District Courts. The District Courts
did not request a single advisory opinion under the Cochran Amendment (the
Federal Acquisition Streamlining Act of 1994 (P.L. 103-355, Section 2354)).

During the fiscal year, the parties requested the Board's ADR services 31
times covering 61 appeals and one pre-appeal dispute. All but three of the
completed ADR proceedings resulted in a resolution of the appeals. Because a
number of the ADR proceedings were conducted near the end of the fiscal year
or set for the following year, 11 requests are pending. Seventeen of the
requests were for the settlement judge method, twelve for summary trial with a
binding decision and two requests for a mini trial. The ADR data does not
include appeals resolved by structured settlement conferences. On occasion,
the parties requested that the Board issue a consent judgment in order to
expedite payment of the settlement.

With the retirements of Judges Burg, Lussier, Reiter, and Harper, the
Board is down from a high of 37 judges to 29. The inability to replace these
senior judges, due to a high grade freeze, imposes additional burdens on the
remaining judges. The loss of nearly a quarter of the judges at the ASBCA in
the last four years is clearly not offset by the decrease in new appeals. The
decrease in the number of new appeals may reflect the increased use of ADR by
the parties to resolve smaller claims before they become appeals. This can be
seen by the 47 percent decrease in the number of Rule 12 dispositions since FY

N Vil

PAUL WILLIAMS
Chairman
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ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

1 October 1996

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 1996

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, revised 1 July 1979. The statisties
reflect the adjudication of appeals of the Army, Navy, Air Force, Defense
Logistics Agency (DLA), and other defense agencies. Also included are
appeals of various executive agencies which have been adjudicated under
inter-agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the
reporting period and the current reserve of pending matters:

C

A. Appeals docketed during FY 1996

(includes 96 reinstatements) 1105
B. Appeals disposed of during FY 1996 1384
C. RNumber of Appeals Pending 1 October 1979 1221

Number of Appeals Pending 1 October 1980 1259

Number of Appeals Pending 1 October 1981 1301

Number of Appeals Pending 1 October 1982 1594

Number of Appeals Pending 1 October 1983 1695

Number of Appeals Pending 1 October 1984 1729

Number of Appeals Pending 1 October 1985 2074

Number of Appeals Pending 1 October 1986 2096

Number of Appeals Pending 1 October 1987 2503

Number of Appeals Pending 1 October 1988 2355

Number of Appeals Pending 1 October 1989 2321

Number of Appeals Pending 1 October 1990 2462

Number of Appeals Pending 1 October 1991 2367

Number of Appeals Pending 1 October 1992 2198

Number of Appeals Pending 1 October 1993 2027

Number of Appeals Pending 1 October 1994 1977

Number of Appeals Pending 1 October 1995 1822

Number of Appeals Pending 1 October 1996 1543

Net Decrease in Docket, FY 1996 279





-

D.

Source of Appeals Docketed FYs 1992-96

-

Air Force 355
Army 599
Navy 414
DLA 116
NASA
Other 67
Reinstated _le6l
TOTAL 1712

266
465
481
150
14
68

107
1551

Status of Appeals Pending End of FY 1996:

Complaint Due
Answer Due
Discovery

To Be Set
Hearing Set

Transcript & Briefs Due

Suspense
Ready to Write
TOTAL

Rule 12

Appeals Disposed of During FYs 1992-96

Origin of Appeals:

Air Force

Army

Navy

DLA

NASA

Other Agencies
Admin. Disposals

Rule 12 Proceedings

Record only
Dispositions

Disposition:

Dismissed

Denied

Sustained
TOTAL

FY 92

477
636
472
170

97
29

276

364

1257

283
341
1881

311 251 169
472 405 268
358 292 229
124 101 108
3 15 24
133 149 211
132 110 —26
1533 1323 1105

151

143

745

77

141

72

17

197

1543

72

FY 93 FY 94 FY 95

374 359 287
689 450 551
393 487 357
258 182 97
2 9 8
60 73 164
46 23 14
261 238 180
253 203 182
1251 1150 1083
262 225 227
209 208 168
1722 1583 1478

FY92 FY93 FY94 FY95  FY 96

FY 96

305
429
349
126

11
126

28

147

280

969
216
199
1384





Of the Board's 1,543 active appeals, the Army has 314 (20.4%), the Corps
of Engineers has 175 (11.3%X), the Ravy has 519 (33.6%), the Air Force has 256
(16.6%), the DLA has 159 (10.3%X), NASA has 32 (2.1X), and the remaining 88
appeals (5.7%) are from other sources. At the conclusion of FY 96, 13 of the
appeals were court remands, 27 were applications under the Equal Access to
Justice Act, 17 were motions for reconsideration, and 72 were being processed
under Board Rule 12 (36 expedited and 36 accelerated).

At the close of FY 96, 38 ASBCA decisions were under review by the U.S.
Court of Appeals for the Federal Circuit (including one Government appeal) and
three maritime appeals were pending before District Courts. No requests have
been received from District Courts for an advisory opinion under the Cochran
Amendment (see Federal Acquisition Streamlining Act of 1994 (P.L. 103-355,
Section 2354)).

During the fiscal year, the parties requested the Board's ADR services 42
times, covering 53 appeals and one pre-appeal dispute. The cases varied in
amount from a few thousand dollars to tens of millions of dollars. Of the 42
requests, 21 were for binding ADR, 16 for a settlement judge, and 5 requests
for minitrials. Our experience reflects that approximately nine out of ten
ADR proceedings result in an agreement which resolves the dispute.

With the retirements of Judge Yannello in January and Judge Duvall in
April, the number of ASBCA judges has dropped from a high of 37 to 27. The
Board continues to struggle with the high-grade freeze and has not been able
to hire a replacement judge since the Spring of 1993.

A

Tt I,
PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

1l October 1997

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending 30 September
1997

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, revised 1 July 1979. The statistics
reflect the adjudication of appeals of the Army, Navy, Air Force, Defense
Logistics Agency (DLA), and other defense agencies. Also included are
appeals of various executive agencies which have been adjudicated under
inter-agency arrangements, as provided in 41 U.S.C. § 607 (c).

The following statistics cover activities of the Board during the

: reporting period and the current reserve of pending matters:
L’ A. Appeals docketed during FY 1997
(includes 96 reinstatements) 923
B. Appeals disposed of during FY 1997 1141
C. Number of Appeals Pending 1 October 1980 1259
Number of Appeals Pending 1 October 1981 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Net Decrease in Docket, FY 1997 218





Source of Appeals Docketed FYs 1993-97

FY 93 FY 94 FY 95 FY 96 FY 97

Air Force 266 311 251 169 140

Army 465 472 405 268 284*
Navy 481 358 292 229 224
DLA 150 124 101 108 109
NASA 14 3 15 24 14
Other 68 133 149 211 64
Reinstated 107 132 110 96 88
TOTAL 1551 1533 1323 1105 923

*Includes 101 Corps of Engineer appeals

Status of Appeals Pending End of FY 1997 (includes 47 Rule 12s8):

Complaint Due
Answer Due
Discovery

To Be Set
Hearing Set

Transcript & Briefs Due

Suspense
Ready to Writ
TOTAL

Appeals Disposed of During FYs 1993-97

Origin of Appeals

Air Force

Army

Navy

DLA

NASA

Other Agencies
Admin. Disposals

*Includes 111 Corps of Engineer appeals

Rule 12 Proceedings

Record only
Dispositions

Disposition:

Dismissed

Denied

Sustained
TOTAL

124
130
630
40
132
62
42
165
1325
FY 93 FY 94 FY 95 FY 96 FY 97
374 359 287 305 177
689 450 551 429 388+
393 487 357 349 375
258 182 97 126 106
2 9 8 11 22
60 73 164 126 57
46 23 14 28 16
261 238 180 147 173
253 203 182 280 165
1251 1150 1083 969 823
262 225 227 216 175
209 208 168 199 143
1722 1583 1478 1384 1141





Of the Board's 1,325 active appeals, the Army has 240 (18.1%), the Corps
of Engineers has 167 (12.6%), the Navy has 394 (29.7%), the Air Force has 223
(16.8%), the DLA has 171 (12.9%), NASA has 26 (2.0%), and the remaining 104
appeals (7.8%) are from other sources. At the conclusion of FY 97, 2 of the
appeals were court remands, 26 were applications under the Equal Access to
Justice Act, 27 were motions for reconsideration, and 47 were being processed
under Board Rule 12 (12 expedited and 35 accelerated).

At the close of FY 97, the U.S. Court of Appeals for the Federal Circuit
had 37 cases on its docket relating to ASBCA decisions. There were also
three appeals pending before District Courts relating to ASBCA decisions. No
requests have been received from District Courts for an advisory opinion
under the Cochran Amendment (see Federal Acquisition Streamlining Act of 19594
(P.L. 103-355, Section 2354)).

During the fiscal year, the parties requested the Board's ADR services 35
times, covering 57 appeals and three pre-appeal disputes. The cases varied
in amount from ten thousand dollars to millions of dollars. Of the 35
requests, 13 were for binding ADR, while the remaining 22 requests were for
non-binding ADR (21 requests for a settlement judge and 1 request for a
minitrial).

The Board continues to struggle with the high-grade freeze and has not
been able to hire a replacement judge since the spring of 1993.
L ]

\
6 PAUL WILLIAMS

Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

1l October 1998

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending 30 September
1998

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, revised 1 July 1979. The statistics
reflect the adjudication of appeals of the Army, Navy, Air Force, Defense
Logistics Agency (DLA), and other defense agencies. Also included are
appeals of various executive agencies which have been adjudicated under
inter-agency arrangements, as provided in 41 U.S.C. § 607 (c).

The following statistics cover activities of the Board during the
reporting period and the current reserve of pending matters:

\.ﬂr A. Appeals docketed during FY 1998
(includes 58 reinstatements) 796
B. Appeals disposed of during FY 1998 855
C. Number of Appeals Pending 1 October 1981 " 1301
Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Number of Appeals Pending 1 October 1998 1266
Net Decrease in Docket, FY 1998 59

e





i D. Source of Appeals Docketed FYs 1994-98

FY 94 FY 95 FY 96 FY 97 FY 98

Air Force 314 251 169 140 147
Army 472 405 268 183 148
Corps of Eng * * * 101 104
Navy 358 292 229 224 171
DLA 124 101 108 109 93
NASA 3 15 24 14 7
Other 133 149 211 64 68
Reinstated 132 110 96 88 58

TOTAL 1533 1323 1105 923 796

E. Status of Appeals Pending End of FY 1998 (includes 33 Rule 12s):

Complaint Due 127
Answer Due 110
Discovery 622
To Be Set 39
Hearing Set 134
Transcript & Briefs Due 83
Suspense 14
Ready to Write 137
: TOTAL 1266
"
L F. Appeals Disposed of During FYs 1994-98
1. Origin of Appeals: FY 94 FY 95 FY 96 FY 97 FY 98
Air Force 359 287 305 177 131
Army 450 551 429 277 160
Corps of Eng * * * 111 110
Navy 487 357 349 375 254
DLA 182 97 126 106 131
NASA 9 8 11 22 19
Other Agencies 73 164 126 57 41
Admin. Disposals 23 14 28 16 9
2. Rule 12 Proceedings 238 180 147 173 137

3. Record only
Dispositions 203 182 280 165 120

4. Disposition:

Dismissed 1150 1083 969 823 583
Denied 225 227 216 175 118
Sustained 208 168 199 143 154
TOTAL 1583 1478 1384 1141 855
o *Corps of Engineers appeals prior to FY 97 were included in the Army appeals

“ :





Of the Board's 1,266 active appeals, the Army has 238 (18.8%), the Corps of Engineers has
163 (12.9%), the Navy has 335 (26.5%), the Air Force has 247 (19.5%), the DLA has 134
(10.6%), NASA has 15 (1.2%), and the remaining 134 appeals (10.6%) are from other sources.
At the conclusion of FY 98, 3 of the appeals were court remands, 18 were applications under the
Equal Access to Justice Act, 7 were motions for reconsideration, and 33 were being processed
under Board Rule 12 (8 expedited and 25 accelerated).

At the close of FY 98, the U.S. Court of Appeals for the Federal Circuit had 29 cases on its
docket relating to ASBCA decisions. The Board is not aware of any appeals pending before
District Courts relating to ASBCA decisions. No requests have been received from District
Courts for an advisory opinion under the Cochran Amendment (see Federal Acquisition
Streamlining Act of 1994 (P.L. 103-355, Section 2354)).

During the fiscal year, the parties requested the Board's ADR services 63 times, covering 81
appeals and 9 pre-appeal disputes. The cases varied in amount from several thousand dollars to
hundreds of millions of dollars. Of the 62 requests, 25 were for binding ADR, while the
remaining 37 requests were for non-binding ADR. During FY98, all but one of the ADR
procedures involving the ASBCA resulted in a resolution of the matter.

The Board continues to struggle with the high-grade freeze and has not been able to hire a
replacement judge since the spring of 1993.

Lol

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

1 October 1999

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services
Board of Contract Appeals for the Fiscal Year Ending 30 September
1999

This report is furnished under paragraph 9 of the Charter of the Armed
Services Board of Contract Appeals, revised 1 July 1979. The statistics
reflect the adjudication of appeals of the Army, Navy, Air Force, Defense
Logistics Agency (DLA), and other defense agencies. Also included are
appeals of various executive agencies which have been adjudicated under
inter-agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the
reporting period and the current reserve of pending matters:

A. Appeals docketed during FY 1999

(includes 49 reinstatements) 663
L B. Appeals disposed of during FY 1999 706
C. Number of Appeals Pending 1 October 1982 1594
Number of Appeals Pending 1 October 1983 1695
Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Number of Appeals Pending 1 October 1998 1266
Number of Appeals pending 1 October 1999 1223
Net Decrease in Docket, FY 1999 43

Printed on @ Recycled Paper





D. Source of Appeals Docketed FYs 1995-99

FY 95 FY 96 FY 97 FY 98 FY 99

Air Force 251 169 140 147 129
Army 405 268 183 148 125
Corps of Eng * * 101 104 92
Navy 292 229 224 171 165
DLA 101 108 109 93 53
Other 164 235 78 75 50
Reinstated 110 96 88 58 _49

TOTAL 1323 1105 923 796 663

E. Status of Appeals Pending End of FY 1999 (includes 22 Rule 12s):

Complaint Due 125
Answer Due 104
Discovery 607
To Be Set 33
Hearing Set 128
Transcript & Briefs Due 51
Suspense 6
Ready to Write 169

TOTAL 1223

F. Appeals Disposed of During FYs 1995-99

1. Origin of Appeals: FY 95 FY 96 FY 97 FY 98 FY 99
Air Force 287 305 177 131 124
Army 551 429 277 160 138
Corps of Eng o * 111 110 100
Navy 357 349 375 254 163
DLA 97 126 106 131 82
NASA 8 11 22 19 8
Other Agencies 164 126 57 41 82
Admin. Disposal 14 28 16 9 9

2. Rule 12 Proceedings 180 147 173 137 87

3. Record only
Dispositions 182 280 165 120 86

4. Disposition:

Dismissed 1083 969 823 583 475
Denied 227 216 175 118 82
Sustained 168 199 143 154 140

TOTAL 1478 1384 1141 855 697

*Corps of Engineers appeals prior to FY 97 were included in the Army appeals





Of the Board's 1,223 active appeals, the Army has 233 (19.1%), the Corps of Engineers has
163 (13.3%), the Navy has 346 (28.3%), the Air Force has 261 (21.3%), the DLA has 117
(9.6%), and the remaining 103 appeals (8.4%) are from other sources. At the conclusion of FY
99, 3 of the appeals were court remands, 25 were applications under the Equal Access to Justice
Act, 6 were motions for reconsideration, and 22 were being processed under Board Rule 12 (11
expedited and 11 accelerated).

At the close of FY 99, the U.S. Court of Appeals for the Federal Circuit had 19 cases on its
docket relating to ASBCA decisions. The Board is not aware of any appeals pending before
District Courts relating to ASBCA decisions. No requests have been received from District
Courts for an advisory opinion under the Cochran Amendment (41 U.S.C. § 609(f)).

During the fiscal year, the parties requested the Board's ADR services 68 times, covering
112 appeals and 11 pre-appeal disputes. The cases varied in amount from several thousand
dollars to millions of dollars. Of the 68 requests, 31 were for binding ADR, while the remaining
37 requests were for non-binding ADR. Only one of the ADR procedures finalized during
FY 99 was unsuccessful.

The Board continues to struggle with the high-grade freeze and the Department of

Defense downsizing efforts. Of the 37 administrative judge positions authorized by the
Deputy Secretary of Defense on 22 May 1986, only 25 positions are filled. The Board has not

hired a replacement judge since 1993.
%f%»;/
PAUL WILLIAMS

Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

19 October 2000

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2000

This report is furnished under paragraph 9 of the Charter of the Armed Services Board of
Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of the
Army, Navy, Air Force, Defense Logistics Agency (DLA), and other defense agencies. Also
included are appeals of various executive agencies which have been adjudicated under inter-
agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the reporting period and the
current reserve of pending matters:

A. Appeals docketed during FY 2000

b (includes 53 reinstatements) 722
B. Appeals disposed of during FY 2000 857

C. Number of Appeals Pending 1 October 1983 1695

Number of Appeals Pending 1 October 1984 1729

Number of Appeals Pending 1 October 1985 2074

Number of Appeals Pending 1 October 1986 2096

Number of Appeals Pending 1 October 1987 2503

Number of Appeals Pending 1 October 1988 2355

Number of Appeals Pending 1 October 1989 2321

Number of Appeals Pending 1 October 1990 2462

Number of Appeals Pending 1 October 1991 2367

Number of Appeals Pending 1 October 1992 2198

Number of Appeals Pending 1 October 1993 2027

Number of Appeals Pending 1 October 1994 1977

Number of Appeals Pending 1 October 1995 1822

Number of Appeals Pending 1 October 1996 1543

Number of Appeals Pending 1 October 1997 1325

Number of Appeals Pending 1 October 1998 1266

Number of Appeals Pending 1 October 1999 1223

y Number of Appeals Pending 1 October 2000 1088
\" Net Decrease in Docket, FY 2000 135
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(. D. Source of Appeals Docketed FYs 1996-2000

C

C

-

FY% FY97 FY98 FY99 FYO00
Air Force 169 140 147 129 88
Army 268 183 148 125 108
Corps of Eng ¢ 101 104 92 177
Navy 229 224 171 165 153
DLA 108 109 93 53 89
Other 235 78 75 50 54
Reinstated 96 88 _58 49 53
TOTAL 1105 923 796 663 722
E. Status of Appeals Pending End of FY 2000 (includes 18 Rule 12s):
Complaint Due 76
Answer Due 81
Discovery 491
To Be Set 50
Hearing Set 145
Transcript & Briefs Due 7
Suspense 22
Ready to Write 166
TOTAL 1088
. Appeals Disposed of During FY's 1996-2000
1. Origin of Appeals: FY% FY97 FY98 FY99 FYO00
Air Force 305 177 131 124 163
Army 429 277 160 138 166
Corps of Eng * 111 110 100 161
Navy 349 375 254 163 188
DLA 126 106 131 82 88
NASA 11 22 19 8 12
Other Agencies 126 57 41 82 69
Admin. Disposal 28 16 9 9 10
2. Rule 12 Proceedings 147 173 137 87 62
3. Record only Disposition 280 165 120 86 152
4.  Disposition:
Dismissed 969 823 583 484 590
Denied 216 175 118 82 81
Sustained 199 143 154 140 186
TOTAL 1384 1141 855 706 857

*Corps of Engineers appeals prior to FY 97 were included in the Army appeals

-





Of the Board's 1,088 active appeals, the Army has 181 (16.6%), the Corps of Engineers
has 188 (17.3%), the Navy has 326 (30%), the Air Force has 192 (17.6%), the DLA has 121
(11.1%), and the remaining 80 appeals (7.4%) are from other sources. At the conclusion of
FY 00, 4 of the appeals were court remands, 23 were applications under the Equal Access to
Justice Act, 4 were motions for reconsideration, and 18 were being processed under Board Rule
12 (7 expedited and 11 accelerated).

At the close of FY 00, the U.S. Court of Appeals for the Federal Circuit had 24 cases on
its docket relating to ASBCA decisions. The Board is not aware of any appeals pending before
District Courts relating to ASBCA decisions. No requests have been received from District
Courts for an advisory opinion under the Cochran Amendment (41 U.S.C. § 609(f)).

During the fiscal year, the parties requested the Board's ADR services 56 times, covering
72 appeals and 4 pre-appeal disputes. The cases varied in amount from over fifteen thousand
dollars to millions of dollars. Of the 56 requests, 23 were for binding ADR, while the remaining
33 requests were for non-binding ADR. Only one of the ADR procedures finalized during FY 00
was unsuccessful. :

In July 2000, the Corps of Engineers Board of Contract Appeals was merged into the
ASBCA in order to provide the defense community with a more cost effective and productive
dispute resolution organization. The Engineer Board’s docket of pending appeals as well as its
four highly qualified administrative judges have joined the ASBCA at the ASBCA’s current

location.

MARK N. STEMPLER
Acting Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

31 October 2001

REPLY TO
ATTENTION OF

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2001

This report is furnished under paragraph 9 of the Charter of the Armed Services Board of
Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of the Army,
Navy, Air Force, Defense Logistics Agency (DLA), Defense Contract Management Agency, and other
defense agencies. Also included are appeals of various executive agencies which have been
adjudicated under inter-agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover activities of the Board during the reporting period and the current
reserve of pending matters:

‘ A. Appeals docketed during FY 2001

(includes 54 reinstatements) 539

B. Appeals disposed of during FY 2001 721
C. Number of Appeals Pending 1 October 1984 1729
Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 : 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Number of Appeals Pending 1 October 1998 1266
Number of Appeals Pending 1 October 1999 1223

: Number of Appeals Pending 1 October 2000 1088
L Number of Appeals Pending 1 October 2001 906
Net Decrease in Docket, FY 2001 182

Printed on @ Recycled Paper





>

(. ' D.  Source of Appeals Docketed FYs 1997-2001

C

E.

F.

1.

FY97 FY9%9% FY9 FYO00 FY0l
Air Force 140 147 129 88 101
Army 183 148 125 108 113
Corps of Eng 101 104 92 177 113
Navy 224 171 165 153 96
DLA & DCMA 109 93 53 89 41
Other 78 75 50 54 21
Reinstated 88 _58 49 53 54
TOTAL 923 796 663 722 539
Status of Appeals Pending End of FY 2001 (includes 18 Rule 12s):
Complaint Due 110
Answer Due 61
Discovery 341
To Be Set 37
Hearing Set 162
Transcript & Briefs Due 49
Suspense 25
Ready to Write 121
TOTAL 906
Appeals Disposed of During FYs 1997-2001
Origin of Appeals: FY97 FY9 FY9 FYO00 FYO1
Air Force 177 131 124 163 140
Army 277 160 138 166 161
Corps of Eng 111 110 100 161 140
Navy 375 254 163 188 165
DLA & DCMA 106 131 82 88 72
Other Agencies 79 60 90 81 39
Admin. Disposal 16 9 9 10 _4
TOTAL 721
Rule 12 Proceedings 173 137 87 62 68
Record only Disposition 165 120 86 152 124
Disposition:
Dismissed 823 583 484 590 450
Denied 175 118 82 81 114
Sustained 143 154 140 186 157
TOTAL 1141 855 706 857 721





Of the Board's 906 active appeals, the Air Force has 152 (16.8%), the Army has 139 (15.3%),
the Corps of Engineers has 186 (20.5%), the Navy has 268 (29.6%), DLA and DCMA have 98
(10.8%), and the remaining 63 appeals (7.0%) are from other sources. At the conclusion of FY 2001,
1 of the appeals was a court remand, 17 were applications under the Equal Access to Justice Act, 7
were motions for reconsideration, and 18 were being processed under Board Rule 12 (3 expedited and
15 accelerated).

During FY 2001, 27 appeals of ASBCA decisions were docketed at the U.S. Court of Appeals
for the Federal Circuit and 35 appeals were pending at the end of the year. One appeal was transferred
to a Federal District Court because it involved a maritime matter. As in prior years, no requests were
received from District Courts for an advisory opinion under the Cochran Amendment (41 U.S.C.

§ 609(H)).

During FY 2001, parties requested the Board’s ADR services 83 times, covering 160 appeals
and 7 undocketed disputes. This compares to 56 requests received in FY 2000 and represents an all-
time high, in part because requests in connection with 43 appeals transferred as a result of the Engineer:
Board merger. Of the 83 requests, 26 were for binding ADR, while the remaining 57 requests were for
non-binding ADR. The requests for binding ADR covered 45 appeals. Two of the requests for non-
binding ADR were withdrawn. The remaining 55 requests for non-binding ADR covered 120 matters
(113 appeals and the 7 undocketed disputes). Eighteen requests were pending at the close of the fiscal
year: 6 requests for binding ADR, covering 10 appeals; and 12 requests for non-binding ADR,
covering 21 matters. Of the 99 matters subject to non-binding procedures initiated and concluded
during the year, 94 were successfully resolved.

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

17 October 2002

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2002

This report is furnished under paragraph 9 of the Charter of the Armed Services Board of
Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of the Army,
Navy, Air Force, Defense Logistics Agency (DLA), Defense Contract Management Agency, and other
defense agencies. Also included are appeals of various executive agencies which have been
adjudicated under inter-agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover the activities of the Board during the reporting period and the
current reserve of pending matters:

{ A. Appeals docketed during FY 2002

(includes 27 reinstatements) 435

B. Appeals disposed of during FY 2002 559
C. Number of Appeals Pending 1 October 1985 2074
Number of Appeals Pending 1 October 1986 2096
Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Number of Appeals Pending 1 October 1998 1266
Number of Appeals Pending 1 October 1999 1223
Number of Appeals Pending 1 October 2000 1088
Number of Appeals Pending 1 October 2001 906

L Number of Appeals Pending 1 October 2002 782
Net Decrease in Docket, FY 2002 124
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"- D. Source of Appeals Docketed FYs 1998-2002

1.

FY98 FY99 FYO00 FYO01 FYO02
Air Force 147 129 88 101 67
Army 148 125 108 113 83
Corps of Eng 104 92 177 113 96
Navy 171 165 153 96 98
DLA & DCMA 93 53 89 41 39
Other 75 50 54 21 25
Reinstated 58 49 53 54 127
TOTAL 796 663 722 539 435
E. Status of Appeals Pending End of FY 2002 (includes 13 Rule 12s):
Complaint Due 92
Answer Due 52
Discovery 333
To Be Set 29
Hearing Set 107
Transcript & Briefs Due 25
Suspense 18
Ready to Write 126
TOTAL 782
F. Appeals Disposed of During FY's 1998-2002
Origin of Appeals: FY98 FY99 FYO00 FYO1 FYO02
Air Force 131 124 163 140 121
Army 160 138 166 161 76
Corps of Eng 110 100 161 140 108
Navy 254 163 188 165 177
DLA & DCMA 131 82 88 72 39
Other Agencies 60 90 81 39 34
Admin. Disposal . 9 10 _4 _4
TOTAL 855 706 857 721 559
Rule 12 Proceedings 137 87 62 68 52
Record only Disposition 120 86 152 124 110
Disposition:
Dismissed 583 484 590 450 354
Denied 118 82 81 114 75
Sustained 154 140 186 157 130
TOTAL 855 706 857 721 559





Of the Board's 782 active appeals, the Air Force has 100 (12.8%), the Army has 150 (19.2%),
the Corps of Engineers has 183 (23.4%), the Navy has 194 (24.8%), DLA and DCMA have 100
(12.8%), and the remaining 55 appeals (7.0%) are from other sources. At the conclusion of FY 2002,
2 of the appeals were court remands, 10 were applications under the Equal Access to Justice Act, 3
were motions for reconsideration, and 13 were being processed under Board Rule 12 (7 expedited and

6 accelerated).

During FY 2002, 20 appeals of ASBCA decisions were docketed at the U.S. Court of Appeals
for the Federal Circuit and 23 appeals were pending at the end of the year. One appeal was pending at
a Federal District Court because it involved a maritime matter. As in prior years, no requests were
received from District Courts for an advisory opinion under the Cochran Amendment (41 U.S.C.

§ 609(f)).

During FY 2002, parties requested the Board’s ADR services 79 times, covering 126 appeals
and 13 undocketed disputes. This compares to 83 requests received in FY 2001. Of the 79 requests,
32 were for binding ADR, while the remaining 47 requests were for non-binding ADR. Three requests
were withdrawn involving three appeals: one for binding ADR and two for now-binding ADR. The 31
remaining requests for binding ADR covered 63 appeals. The remaining 45 requests for non-binding
ADR covered 73 matters (60 appeals and the 13 undocketed disputes). Twenty-three requests received
this year were pending at the close of the fiscal year: 5 requests for binding ADR, covering 10 appeals;
and 18 requests for non-binding ADR, covering 24 matters. Of the 49 matters subject to non-binding
procedures initiated and concluded during the year, 45 were successfully resolved.

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

4 December 2003

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT:  Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2003

This report is furnished under paragraph 9 of the Charter of the Armed Services Board of
Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of the Army,
Navy, Air Force, Defense Logistics Agency (DLA), Defense Contract Management Agency, and other
defense agencies. Also included are appeals of various executive agencies which have been
adjudicated under inter-agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover the activities of the Board during the reporting period and the
current reserve of pending matters:

A. Appeals docketed during FY 2003

L (includes 41 reinstatements) 429
B. Appeals disposed of during FY 2003 539
C. Number of Appeals Pending 1 October 1986 2096

Number of Appeals Pending 1 October 1987 2503
Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Number of Appeals Pending 1 October 1998 1266
Number of Appeals Pending 1 October 1999 1223
Number of Appeals Pending 1 October 2000 1088
Number of Appeals Pending 1 October 2001 906
Number of Appeals Pending 1 October 2002 782
' Number of Appeals Pending 1 October 2003 672
Net Decrease in Docket, FY 2003 110
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©-

Source of Appeals Docketed FYs 1999-2003

1.

FY99 ‘FYo00 FYO0l FYO02 FYO03
Air Force 129 88 101 67 42
Army 125 108 113 83 70
Corps of Eng 92 177 113 96 129
Navy 165 153 96 98 82
DLA & DCMA 53 89 41 39 44
Other 50 54 21 25 21
Reinstated _49 e 34 e 41
TOTAL 663 T22 539 435 429
Status of Appeals Pending End of FY 2003 (includes 18 Rule 12 appeals)
Complaint Due 73
Answer Due 54
Discovery 219
To Be Set 42
Hearing Set 111
Transcript & Briefs Due 57
Suspense 35
Ready to Write 81
TOTAL 672
Appeals Disposed of During FYs 1999-2003
Origin of Appeals: FY99 FYO00 FYOlI FYO02 FYO03
Air Force 124 163 140 121 78
Army 138 166 161 76 106
Corps of Eng 100 161 140 108 94
Navy 163 188 165 177 127
DLA & DCMA 82 88 72 39 92
Other Agencies 90 81 39 34 36
Admin. Disposal _9 10 _4 _4 6
TOTAL 706 857 721 559 539
Rule 12 Proceedings 87 62 68 . ¥ 26
Record only Dispositions 86 152 124 110 141
Disposition:
Dismissed 484 590 450 354 357
Denied 82 81 114 75 65
Sustained 140 186 157 130 117
TOTAL 706 857 721 559 539





9

Of the Board's 672 active appeals, the Air Force has 63 (9.4%), the Army has 124 (18.5%), the
Corps of Engineers has 221 (32.9%), the Navy has 165 (24.6%), DLA and DCMA have 60 (8.9%), and
the remaining 39 appeals (5.8%) are from other sources. At the conclusion of FY 2003, 4 of the
appeals were court remands, 18 were applications under the Equal Access to Justice Act, 15 were
motions for reconsideration, and 18 were being processed under Board Rule 12 (4 expedited and 14
accelerated).

During FY 2003, 22 appeals of ASBCA decisions were docketed at the U.S. Court of Appeals
for the Federal Circuit and 21 appeals were pending at the end of the year. One appeal involving a
maritime matter was docketed and pending at a Federal District Court .

During FY 2003, parties requested the Board’s ADR services 42 times, covering 76 appeals and
11 undocketed disputes. This compares to 79 requests received in FY 2002. Of the 42 requests, 11
were for binding ADR, while the remaining 31 requests were for non-binding ADR. One request for a
non-binding ADR of a pending appeal was withdrawn. The 11 requests for binding ADR covered 16
appeals. The remaining 30 requests for non-binding ADR covered 70 matters (59 appeals and the 11
undocketed disputes). Twenty requests received this year were pending at the close of the fiscal year:
7 requests for binding ADR, covering 8 appeals; and 13 requests for non-binding ADR, covering 33
matters. Of the 37 matters subject to non-binding procedures initiated and concluded during the year,

36 were successfully resolved.

PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

9 November 2004

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2004

This report is furnished under paragraph 9 of the Charter of the Armed Services Board of
Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of the
Army, Navy, Air Force, Defense Logistics Agency, Defense Contract Management Agency, and
other defense agencies. Also included are appeals of various executive agencies which have been
adjudicated under inter-agency arrangements, as provided in 41 U.S.C. § 607(c).

The following statistics cover the activities of the Board during the reporting period and the
current reserve of pending matters:

A Appeals docketed during FY 2004

C (includes 45 reinstatements) 461
B. Appeals disposed of during FY 2004 481
C. Number of Appeals Pending 1 October 1987 2503

Number of Appeals Pending 1 October 1988 2355
Number of Appeals Pending 1 October 1989 2321
Number of Appeals Pending 1 October 1990 2462
Number of Appeals Pending 1 October 1991 2367
Number of Appeals Pending 1 October 1992 2198
Number of Appeals Pending 1 October 1993 2027
Number of Appeals Pending 1 October 1994 1977
Number of Appeals Pending 1 October 1995 1822
Number of Appeals Pending 1 October 1996 1543
Number of Appeals Pending 1 October 1997 1325
Number of Appeals Pending 1 October 1998 1266
Number of Appeals Pending 1 October 1999 1223
Number of Appeals Pending 1 October 2000 1088
Number of Appeals Pending 1 October 2001 906
Number of Appeals Pending 1 October 2002 782
Number of Appeals Pending 1 October 2003 672
Number of Appeals Pending 1 October 2004 652

Net Decrease in Docket, FY 2004 20
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a D. Source of Appeals Docketed FYs 2000-2004

o

FYO0 FYOI FY02 FYO3 FYO04

Air Force 88 101 67 42 49
Army 108 113 83 70 77
Corps of Eng 177 113 96 129 123
Navy 153 96 98 82 69
DLA & DCMA 89 41 39 44 71
Other Agencies 54 21 25 21 27
Reinstated . 54 _ 27 41 45

TOTAL 722 539 435 429 461

E. Status of Appeals Pending End of FY 2004 (includes 15 Rule 12 appeals)

(¢

Complaint Due 72
Answer Due 82
-Discovery 220
To Be Set 53
Hearing Set 60
Transcript & Briefs Due 25
Suspense 49
Ready to Write 95
TOTAL 652
F. Appeals Disposed of During FYs 2000-2004
Origin of Appeals: FY00 FYOlL FYO02 FYO03 FYO4
Air Force 163 140 121 78 59
Army 166 161 76 106 92
Corps of Eng 161 140 108 94 145
Navy 188 165 177 127 98
DLA & DCMA 88 72 39 92 63
Other Agencies 81 39 34 36 23
Admin. Disposal 10 _4 _4 _6 1
TOTAL 857 721 559 539 481
Rule 12 Proceedings 62 68 52 26 47
Record only Dispositions 152 124 110 141 107
Disposition:
Dismissed 590 450 354 357 322
Denied 81 114 75 65 49
Sustained 186 157 130 117 110
TOTAL 857 721 559 539 481





Of the Board’s 652 active appeals, the Air Force has 59 (9.0%), the Army has 115 (17.6%),
the Corps of Engineers has 205 (31.4%), the Navy has 159 (24.4%), DLA and DCMA have 69
(10.6%), and the remaining 45 appeals (6.9%) are from other sources. At the conclusion of
FY 2004, 7 of the appeals were court remands, 28 were applications under the Equal Access to
Justice Act, 5 were motions for reconsideration, and 15 were being processed under Board Rule 12
(8 expedited and 7 accelerated).

During FY 2004, 17 appeals of ASBCA decisions were docketed at the U.S. Court of
Appeals for the Federal Circuit and 16 appeals were pending at the end of the year. One appeal
involving an ASBCA decision in a maritime matter was affirmed by a Federal District Court. The
Board did not receive any requests from District Courts for an advisory opinion under the Cochran
Amendment (41 U.S.C. § 609(f)).

During FY 2004, parties requested the Board’s ADR services 39 times, covering 40 appeals
and 20 undocketed disputes. This compares to 42 requests received in FY 2003. Of the 39
requests, 9 were for binding ADR, while the remaining 30 requests were for non-binding ADR.
Two requests for ADR were withdrawn: one request was for non-binding ADR of 2 pending
appeals; the other request was for binding ADR of 1 pending appeal. Of the remaining 37
requests, 8 requests were for binding ADR and covered 10 appeals. The remaining 29 requests for
non-binding ADR covered 47 matters (27 appeals and the 20 undocketed disputes). Twelve of the
requests received during the year were pending at the close of the fiscal year: 3 requests for binding
ADR, covering 5 appeals; and 9 requests for non-binding ADR, covering 14 matters. Of the 33
matters subject to non-binding procedures initiated and concluded during the year, 31 were

successfully resolved.

MARK N. STEMPLER
Acting Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

8 November 2005

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2005

This report is furnished under paragraph 9 of the Charter of the Armed Services Board
of Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of
the Army, Navy, Air Force, Corps of Engineers, Defense Logistics Agency, Defense Contract
Management Agency, and other defense agencies. Also included are appeals of various
agencies which have been adjudicated under inter-agency arrangements.

The following statistics cover the activities of the Board during the reporting period and
the current reserve of pending matters:

A. Appeals docketed during FY 2005 476
B. Appeals disposed of during FY 2005 484
C. Number of Appeals Pending 1 October 2000 1088
Number of Appeals Pending 1 October 2001 906
Number of Appeals Pending 1 October 2002 782
Number of Appeals Pending 1 October 2003 672
Number of Appeals Pending 1 October 2004 652
Number of Appeals Pending 1 October 2005 644
Net Decrease in Docket, FY 2005 8

D. Source of Appeals Docketed FYs 2001-2005

FY 01 FY 02 FY 03 FY 04 FY 05

Army 113 83 70 77 76
Navy 96 98 82 69 70
Air Force 101 67 42 49 T2
Corps of Eng. 113 96 129 123 99
DLA & DCMA 41 39 44 71 88
Other Agencies 21 25 21 27 21
Reinstated _54 27 _41 _45 _50

TOTAL 539 435 429 461 476
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‘ E. Appeals Disposed of During FYs 2001-2005
FYOl FY02 FY03 ©FY04 FYO05

1. Origin of Appeals:

Army 161 76 106 92 94
Navy 165 177 127 98 114
Air Force 140 121 78 59 59
Corps of Eng. 140 108 94 145 130
DLA & DCMA 72 39 92 63 62
Other Agencies 39 . 34 36 = 21
Admin. Disposal _4 _4 _6 1 _4
TOTAL 721 559 539 481 484

2. Rule 12 Proceedings 68 52 26 47 41

3. Disposition:

Sustained 157 130 117 110 87
Denied 114 75 65 49 63
Dismissed 450 354 357 322 334

TOTAL 721 559 539 481 484

F. Status of Appeals Pending 1 October 2005 (includes ten Rule 12 appeals)

Complaint Due 67
Answer Due 111
Discovery 199
To Be Set 51
Hearing Set 58
Transcript & Briefs Due 37
Suspense 50
Ready to Write 7

TOTAL 644

Of the Board’s 644 active appeals, the Army has 105 (16.3%), the Navy has 125 (19.4%),
the Air Force has 80 (12.4%), the Corps of Engineers has 183 (28.4%), DLA and DCMA have
107 (16.6%), and the remaining 44 appeals (6.8%) are from other sources. At the conclusion of
FY 2005, 10 of the appeals were being processed under Board Rule 12 (3 expedited and 7
accelerated), 11 were applications under the Equal Access to Justice Act, 5 were motions for
reconsideration, and 5 were court remands.





x

In FY 2005, the Board disposed of 150 appeals on the merits. Of those dispositions, 58%
of the decisions found merit for the contractor. The Board dismissed 334 appeals. In the
majority of cases, a dismissal reflects that the parties have reached a settlement. The U.S. Court
of Appeals for the Federal Circuit docketed 11 appeals from Board decisions, and 12 appeals
were pending at the end of the year.

During FY 2005, parties requested the Board’s ADR services 39 times, covering 85
appeals and 55 undocketed disputes. Of the 39 requests, 10 were for binding ADR covering 20
appeals and 29 requests were for non-binding ADR covering 65 appeals and the 55 undocketed
disputes. One request for a non-binding ADR, of an undocketed dispute, was withdrawn. Ten of
the requests received during the year were pending at the close of the fiscal year: 4 requests for
binding ADR, covering 5 appeals, and 6 requests for non-binding ADR, covering 8 matters. Of
the 111 matters subject to non-binding procedures initiated and concluded during the year, 110
were successfully resolved.

o
PAUL WILLIAMS
Chairman






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

31 October 2006

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT: Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2006

This report is furnished under paragraph 9 of the Charter of the Armed Services Board
of Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of
the Army, Navy, Air Force, Corps of Engineers, Defense Logistics Agency, Defense Contract
Management Agency, and other defense agencies. Also included are appeals of various
agencies which have been adjudicated under inter-agency arrangements.

The following statistics cover the activities of the Board during the reporting period and
the current reserve of pending matters:

A. Appeals docketed during FY 2006 © 438
B. Appeals disposed of duriﬂg FY 2006 530

~ C. Number of Appeals Pending 1 October 2001 906
Number of Appeals Pending 1 October 2002 782
Number of Appeals Pending 1 October 2003 672
Number of Appeals Pending 1 October 2004 652
Number of Appeals Pending 1 October 2005 644
Number of Appeals Pending 1 October 2006 552

Net Decrease in Docket, FY 2006 92

D. Source of Appeals Docketed FY's 2002-2006

FY 02 FY 03 FY 04 FYO05 - FYO06

Army 83 70 77 76 92
Navy _ 98 82 69 70 65
Air Force 67 42 49 72 62
Corps of Eng. 96 129 123 99 115
DLA & DCMA 39 44 71 88 55
Other Agencies 25 21 27 21 29
Reinstated 27 41 _45 50 20

TOTAL 435 429 461 476 438
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L’. E. Appeals Disposed of During FYs 2002-2006

FY02 FYO03 FY 04 FY 05 FY 06
1. Origin of Appeals:
Army 76 106 92 94 88
Navy 177 127 98 114 91
Air Force 121 78 59 59 72
Corps of Eng. 108 94 145 130 146
DLA & DCMA 39 92 63 62 93
Other Agencies 34 36 23 21 35
Admin. Disposal _4 _6 w il _4 a3
TOTAL 559 539 481 484 530
2. Rule 12 Proceedings 52 26 47 41 33
3. Disposition:
Sustained 130 117 110 87 86
Denied 75 65 49 63 51
Dismissed 354 357 322 334 393
TOTAL 559 539 4381 484 530

F. Status of Appeals Pending 1 October 2006 (includes six Rule 12 appeals)

Complaint Due 65
Answer Due 72
Discovery 161
To Be Set 3
Hearing Set 143
Transcript & Briefs Due 16
Suspense 24
Ready to Write _40

TOTAL 552

Of the Board’s 552 active appeals, the Army has 115 (20.8%), the Navy has 104 (18.8%),
the Air Force has 68 (12.4%), the Corps of Engineers has 157 (28.4%), DLA and DCMA have 68
(12.4%), and the remaining 40 appeals (7.2%) are from other sources. At the conclusion of FY
2006, 6 of the appeals were being processed under Board Rule 12 (4 expedited and 2
accelerated), 7 were applications under the Equal Access to Justice Act and 7 were motions for
reconsideration, 1 of which relates to a court remand.

: In FY 2006, the Board disposed of 137 appeals on the merits. Of those dispositions, 63%
‘ of the decisions found merit for the contractor. The Board dismissed 393 appeals. In the





majority of cases, a dismissal reflects that the parties have reached a settlement. The U.S. Court
of Appeals for the Federal Circuit docketed 26 appeals from Board decisions, and 19 appeals
were pending at the end of the year.

During FY 2006, parties requested the Board’s ADR services 39 times, covering 61
appeals and 9 undocketed disputes. Of the 39 requests, 3 were for binding ADR covering 5
appeals and 36 requests were for non-binding ADR covering 56 appeals and 9 undocketed
disputes. One request for binding and 2 requests for non-binding ADR covering 6 appeals were
withdrawn. Seventeen of the requests received during the year were pending at the close of the
fiscal year. Of the 21 requests subject to non-binding procedures concluded during the year, not

limited to FY 2006 requests, 19 were successfully resolved.
Zé;%»@

PAUL LIAMS
Chairman

Armed Services Board
of Contract Appeals






ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE 6
5109 LEESBURG PIKE
FALLS CHURCH VA 22041-3208

31 October 2007

MEMORANDUM FOR: THE SECRETARY OF DEFENSE
' THE SECRETARY OF THE ARMY
THE SECRETARY OF THE NAVY
THE SECRETARY OF THE AIR FORCE

SUBJECT:  Report of Transactions and Proceedings of the Armed Services Board
of Contract Appeals for the Fiscal Year Ending 30 September 2007

This report is furnished under paragraph 9 of the Charter of the Armed Services Board of
Contract Appeals, revised 1 July 1979. The statistics reflect the adjudication of appeals of the
Army, Navy, Air Force, Corps of Engineers, Defense Logistics Agency, Defense Contract
Management Agency, and other defense agencies. Also included are appeals of various agencies
which have been adjudicated under inter-agency arrangements.

The following statistics cover the activities of the Board during the reporting period and
the current reserve of pending matters:

A. Appeals Docketed During FY 2007 624
B. Appeals Disposed During FY 2007 539
L' C. Appeals Pending
Number of Appeals Pending 1 October 2002 782
Number of Appeals Pending 1 October 2003 672
Number of Appeals Pending 1 October 2004 652
Number of Appeals Pending 1 October 2005 644
Number of Appeals Pending 1 October 2006 552
Number of Appeals Pending 1 October 2007 637
Net Increase in Docket, FY 2007 85

D. Source of Appeals Docketed FYs 2003-2007

FY 03 FY 04 FY 05 FY06 FYOQ7

Army 70 77 76 92 148

Navy 82 69 70 65 56

Air Force 42 49 72 62 208

Corps of Eng. 129 123 99 115 110

DLA & DCMA 44 71 88 55 53

’ Other Agencies 21 27 2l 29 21
L. Reinstated _41 _45 _50 20 28
TOTAL 429 461 476 438 624
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E. Appeals Disposed During FY's 2003-2007
FY 03 FY 04 FY 05 FY 06 FY07

£
L' 1. Origin of Appeals

Army 106 92 94 88 100
Navy 127 98 114 91 86

Air Force 78 59 59 72 119
Corps of Eng. 94 145 130 146 156
DLA & DCMA 92 63 62 93 54
Other Agencies 36 23 21 35 24
Admin. Disposal _6 e _4 i L,
TOTAL 539 481 484 530 539

2. Rule 12 Proceedings 26 47 41 33 29

3. Disposition

Sustained 117 110 87 86 96
Denied 65 49 63 51 38
Dismissed 357 322 334 393 405

TOTAL 539 481 484 530 539

F. Status of Appeals Pending 1 October 2007

; Complaint Due 83
L Answer Due 49
Discovery 163

To Be Set 17

Hearing Set 60

Transcript & Briefs Due 45

Suspense 181

Ready to Write 39

TOTAL 637

Of the Board’s 637 active appeals, the Army has 170 (26.7%), the Navy has 83 (13.0%),
the Air Force has 156 (24.5%), the Corps of Engineers has 117 (18.4%), DLA and DCMA have
70 (11.0%), and the remaining 41 appeals (6.4%) are from other sources. At the conclusion of
FY 2007, there were six appeals being processed under Board Rule 12 (one expedited and five
accelerated), one application under the Equal Access to Justice Act, two motions for
reconsideration, and one court remand. Effective 1 January 2007, motions for reconsideration
were counted as reinstatements and included in the count of appeals docketed, disposed, and
pending

In FY 2007, the Board disposed of 134 appeals on the merits. Of those dispositions,
71.6% of the decisions found merit in whole or in part. The Board dismissed 405 appeals. In the
majority of cases, a dismissal reflects that the parties have reached a settlement. The U.S. Court





of Appeals for the Federal Circuit docketed 10 appeals from Board decisions, and 11 appeals
were pending at the close of the fiscal year. Of the 18 dispositions by the Court of Appeals for
the Federal Circuit involving appeals of ASBCA decisions, 14 were affirmances, three were
dismissals and one was affirmed in part and reversed in part and remanded. One appeal,
involving an ASBCA decision in a maritime matter, was appealed to and affirmed by a Federal
District Court. During FY 07, the Board did not receive any requests from District Courts for an
advisory opinion under the Cochran Amendment (41 U.S.C. § 609(f)).

During FY 2007, parties requested the Board’s ADR services 36 times, covering 99
appeals and 8 undocketed disputes. Of the 36 requests, six were for binding ADR covering six
appeals and 32 requests were for non-binding ADR covering 93 appeals and eight undocketed
disputes. Twelve of the requests received during the year were pending at the close of the fiscal
year. Of the 31 requests subject to non-binding procedures concluded during the year, not
limited to FY 2007 requests, 29 were successfully resolved.
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PAUL WILLIAMS
Chairman

Armed Services Board
of Contract Appeals





